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Voor mijn ouders zonder wie ik dit nooit had kunnen schrijven. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3That which is really beautiful has no need of anything; not more than law, not more than 
truth, not more than benevolence or modesty. 
Marcus Aurelius, Roman Emperor and Philosopher (121-180 AD)
Nature loves to hide her secrets, and she does not suffer the hidden truth about the 
essential nature of the gods to be flung in naked words to the ears of the profane…
Julian the Apostate, Roman Emperor and Philosopher (331-363 AD) 
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ABSTRACT (ENGLISH) 
 
Ecological restoration has recently become a major biodiversity policy objective both at EU 
and international level. However, the implementation of the progressive restoration targets 
has not been followed by a comprehensive reboot of the existing regulatory framework 
regarding environmental protection at EU level. This doctoral thesis, which is built around 
seven distinct articles and book chapters which have been published and/or accepted for 
publication and/or submitted to peer-reviewed journals and/or books, systematically 
examines the articulation between the applicable ecological restoration objectives and the 
existing conservation and protection duties already incumbent on the EU Member States. 
It analyses the potentialities and impediments for the implementation of ecological 
restoration within the applicable legislative framework at EU level.  
 
First, the interface between the EU’s specific policy goals regarding ecological restoration 
and the existing EU environmental directives and the most basic regulations in the field of 
the Common Agricultural Policy (CAP) and the Common Fisheries Policy (CFP) is studied 
more in detail. The applicable definitions of ‘ecological restoration’ within the framework of 
the existing environmental directives as well as the relevant baselines, restoration targets 
and the exact scope of the distinctive restoration duties are explored, among other things. 
It is revealed that in some directives a distinct restoration imperative is present. But most 
importantly, a comprehensive restoration duty regarding ‘ordinary’ biodiversity, which is not 
protected by the EU Nature Directives, is lacking. 
 
Next, a detailed analysis of interlinkages between ecological restoration and the EU Nature 
Directives is carried out, which constitutes the bulk of the legal analysis in this thesis. First, 
the restoration duties in the context of the protection schemes relating to area conservation 
that are provided by the EU Habitats Directive are analysed more in detail. It is 
demonstrated that, in addition to Article 6(1) and 6(4) of the Habitats Directive, the non-
regression clause contained in Article 6(2) of the Habitats Directive can function as an 
enforceable driver for more progressive restoration strategies in Natura 2000 sites. 
However, habitat restoration measures, even when proactively integrated into planning 
permits, cannot serve as a generic facilitator for issuing permits pursuant to Article 6(3) of 
the Habitats Directive for unsustainable project developments capable of compromising 
the conservation objectives of Natura 2000 sites.  
 
Second, the extent to which the protection duties contained in Article 12(1) of the Habitats 
Directive can be interpreted as an enforceable restoration duty regarding endangered EU 
protected species is analysed.  It is also examined to what extent environmental non-
governmental organizations (NGOs) can effectively enforce these duties by means of legal 
actions before national courts. The conclusion is reached  that legal court cases based on 
recovery claims are no longer unthinkable in the context of the existing legal framework.  
 
Subsequently, this thesis explores new avenues to stimulate habitat and species 
restoration in the field through innovative regulatory instruments, such as programmatic 
approaches to recovery actions in a development context, temporary nature and 
biodiversity offsetting. The different legal and policy-related caveats to be taken into 
-10-
 
5 
 
account when implementing these allegedly potent precursors of habitat and/or species 
restoration are discussed on the basis of  different case studies, among other things. It is 
stated that these novel tools might yield additional benefits to nature only if they are 
implemented within a restrictive legal framework.  
 
The concluding part of this thesis briefly discusses whether the drafting of a more 
comprehensive EU Directive on Ecosystem Restoration, complementing the existing EU 
environmental directives, might effectively bridge the gap between the progressive 
restoration policy targets and the existing environmental directives against the backdrop of 
the current implementation deficits regarding the EU Nature Directives. Further policy 
recommendations are presented, which should ensure a more successful integration of 
ecological restoration into the applicable legal frameworks.  
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ABSTRACT (DUTCH) 
 
Ecologisch herstel is de voorbije decennia uitgegroeid tot één van de belangrijkste 
milieubeleidsdoelstellingen. Zo stelt de Biodiversiteitsstrategie van de Europese Unie (EU) 
het herstel van 15% van aangetaste ecosystemen voorop tegen 2020. Deze beleidsmatige 
paradigmashift is evenwel niet opgevolgd door een fundamentele ‘reboot’ van de 
bestaande regels inzake milieu- en natuurbescherming. De voorliggende doctoraatsthesis, 
die is opgebouwd rond zeven verschillende hoofdstukken die zijn gepubliceerd en/of 
aanvaard en/of ingediend als artikel bij peer reviewede-tijdschriften en boeken, onderzoekt 
de precieze verhouding tussen de overkoepelende beleidsdoelen en de vigerende 
beschermings- en beheerverplichtingen die worden opgelegd aan de EU lidstaten.  
 
Eerst wordt de relatie tussen de EU beleidsdoelen inzake ecologisch herstel en de meest 
relevante EU milieurichtlijnen, alsook de gerelateerde instrumenten uit het 
Gemeenschappelijk Landbouwbeleid (GLB) en het Gemeenschappelijk Visserijbeleid 
(GVB) bloot gelegd. Zo blijkt dat een aantal EU milieu- en natuurrichtlijnen interessante 
handvaten inzake ecologisch herstel bevatten maar dat er géén overkoepelende 
herstelverplichting voorligt wat betreft de ‘algemene’ biodiversiteit die op vandaag niet 
wordt beschermd door de EU milieu- en natuurrichtlijnen.  
 
Vervolgens wordt een gedetailleerd onderzoek uitgevoerd naar de bijzondere 
dwarsverbanden tussen ecologisch herstel en de EU natuurrichtlijnen. In eerste orde wordt 
de focus gelegd op de kansen voor habitatherstel binnen de specifieke context van de 
gebiedsbescherming (Natura 2000), zoals neergelegd in artikel 6 van de Habitatrichtlijn. 
Het verslechteringsverbod uit Artikel 6, lid 2 van de Habitatrichtlijn kan, mede gelet op de 
gedegradeerde toestand van vele Natura 2000-gebieden, inderdaad worden gehanteerd 
als hefboom voor meer ambitieuze herstelstrategieën. Een gelijkaardige conclusie speelt 
echter niet wanneer het gaat omtrent Artikel 6, lid 3 van de Habitatrichtlijn. Uit de 
diepgaande rechtspraakanalyse is immers gebleken dat herstelmaatregelen niet 
systematisch kunnen worden gehanteerd als tegengewicht voor de negatieve impact 
waarmee nieuwe ontwikkelingen binnen Natura 2000-gebieden kunnen gepaard gaan. In 
tweede orde wordt ook onderzocht in welke mate herstelverplichtingen afdwingbaar in de 
context van bedreigde diersoorten, zoals de Wilde hamster. Hier ligt de nadruk niet alleen 
op aspecten van substantieel recht, maar wordt bekeken welke procedurele hordes niet-
gouvernementele milieuorganisaties dienen te nemen om deze verplichtingen via 
rechterlijke weg af te dwingen. Uit het onderzoek volgt dat gerechtelijke herstelacties niet 
langer uitgesloten zijn wanneer de bevoegde overheden zouden nalaten adequate 
herstelmaatregelen te implementeren.  
 
Een voorlaatste deelluik van deze doctoraatsthesis analyseert enkele nieuwsoortige 
instrumenten, zoals tijdelijke natuur, een programmatische aanpak van natuurherstel en 
‘biodiversity offsetting’. Er is vastgesteld dat deze instrumenten bijkomende kansen inzake 
ecologisch herstel kunnen creëren wanneer zij worden toegepast binnen een strikt 
voorwaardenkader. Tot slot wordt nagegaan in welke mate de aanname van een nieuwe, 
overkoepelende richtlijn inzake ecologisch herstel op EU vlak tegemoet zou kunnen komen 
aan de gedetecteerde tekortkomingen. Hierbij is ook rekening gehouden met het 
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welbekende handhavingsdeficit wat betreft de reeds vigerende milieu- en natuurregels. 
Verdere beleidsaanbevelingen, die een betere integratie van ecologisch herstel binnen de 
bestaande wetgevende kaders moeten toelaten, zitten vervat in het afsluitende hoofdstuk 
van deze doctoraatsthesis.  
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INTRODUCTION 
 
 
‘The same rule of self-destructive financial calculation governs every walk of like. We 
destroy the beauty of the countryside because the unappropriated splendours of nature 
have no economic value. We are capable of shutting off the sun and the stars because 
they pay no dividend’  
 
-John Maynard Keynes, National Self-Sufficiency 
 
 
‘In this respect our townsfolk were like everybody else, wrapped up in themselves; in other 
words they were humanists: they disbelieved in pestilences. A pestilence isn't a thing made 
to man's measure; therefore we tell ourselves that pestilence is a mere bogey of the mind, 
a bad dream that will pass away. But it doesn't always pass away, and from one bad dream 
to another, it is men who pass away ...’ 
 
-Albert Camus, The Plague 
 
 
 
1. Objective of this study 
 
Mankind’s devastating impact on biodiversity is undeniable. It is now understood that the 
main drivers of biodiversity decline are over-exploitation, agriculture and urbanisation, 
along with the new challenges posed by climate change.1 The adverse impacts associated 
therewith have already caused the variety of plants and animals to fall to unsustainable 
levels across more than half of the world’s landmass.2 The massive extent of the current 
biodiversity crisis has led scientists to dub the time period in which we are living and which 
is officially labelled ‘Holocene’, the ‘Anthropocene’.3 Furthermore, an increasing body of 
scientific research now submits that, given the current extinction rates, the world is 
witnessing a so-called sixth mass extinction event, with species being lost 1,000 to 10,000 
times faster than the natural background extinction rate. 4 In spite of its extensive 
framework of progressive environmental legislation, such as the EU Habitats (92/43/EEC)5 
                                                     
1 S.L. Maxwell et al., Biodiversity: The ravages of guns, nets and bulldozers, Nature 2016, 536, pp. 143-145.  
2 T. Newbold et al., Has land use pushed terrestrial biodiversity beyond the planetary boundary? A global 
assessment, Science 2016, 353, pp. 288-291.  
3 See i.a.: C.N. Waters et al., The Anthropocene is functionally and stratigraphically distinct from the 
Holocene, Science 2016,  351, aad262, doi: 10.1126/science.aad2622; R. Dirzo et al., Defaunation in the 
Anthropocene, Science 2014, pp. 401-406.  
4 A. Barnosky et al., Has the Earth’s sixth mass extinction already arrived?, Nature 2011, 473, pp. 51-57; G. 
Ceballos et al., Accelerated modern human-induced species losses: entering the sixth mass extinction, 
Science Advances 2015,doi: 10.1126/sciadv.1400253.  
5 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora [1992] OJ 
L 206/7 (further referred to as ‘Habitats Directive’). 
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and Birds Directive (2009/147/EC) (the EU Nature Directives)6, the European Union (EU) 
is no exception to the general rule of ongoing loss, with the 2015 State of the Nature Report 
revealing that nearly 77% of the protected natural habitats and 60% of the protected 
species are currently at an unfavourable conservation status.7 ‘Ordinary’ biodiversity is not 
faring better within the EU8, either, whereas landscape fragmentation continues to affect a 
large part of the EU’s territory.9  
 
It is generally recognised that curtailing human stressors on the environment through 
classical preventative approaches will have to remain the focal point of all sensible 
conservation strategies.10 That said, in view of the current extinction crisis and the new 
challenges posed by climate change11, the traditional ‘preservation paradigm’ underpinning 
many nature conservation laws has apparently failed to halt the downward spiral. 
Exclusively focusing on the maintenance of a rigid status quo might no longer be effective 
to maintain viable populations of threatened species that have passed a so-called tipping 
point and require active intervention to survive.  
 
Over the past decades, however, the concept of ‘ecological restoration’, aiming at returning 
degraded ecosystems to their historic trajectory,  has gained considerable traction, partly 
as an alternative for the hands-off approach that prevailed in the context of earlier nature 
management.12 Pursuant to the SER 2004 Primer ‘ecological restoration’ is to be regarded 
as ‘the process of assisting the recovery of an ecosystem that has been degraded, 
damaged or destroyed’.13 The definition highlights the intentional character of restoration 
actions, which are thereby distinguished from the process of natural succession, as well 
as its aim to return a damaged ecosystem to some historic, pre-disturbance reference 
system.14 It is tempting to frame the shift towards ecological restoration as a sea-change 
against the backdrop of the more traditional approach to nature conservation management 
                                                     
6 Council Directive 79/409/EEC on the conservation of wild birds [1979] OJ L 103/1 (further referred to as 
‘Birds Directive’). The initial Birds Directive has been codified in European Parliament and Council Directive 
2009/147/EC on the conservation of wild birds  [2010] OJ L 20/7.  
7 European Environment Agency, State of nature in the EU. Results from reporting under the nature directives 
2007–2012, EEA Technical Report, No. 2/2015.  
8 S.O. Petrovan & B.R. Schmidt, Volunteer Conservation Action Data Reveals Large-Scale and Long-Term 
Negative Population Trends of a Widespread Amphibian, the Common Toad (Bufo bufo), PLoS ONE 2016, 
11(10), https://doi.org/10.1371/journal.pone.0161943.  
9 European Environment Agency, Landscape fragmentation in the EU, 2011, Joint EEA FOEN Report, EEA 
Report no. 2/2011. 
10 C.L. Gray et al., ‘Local biodiversity is higher inside than outside terrestrial protected areas worldwide’, 
Nature Communications 2016, doi:10.1038/ncomms12306.  
11 T.P. Dawson et al., Beyond predictions: Biodiversity conservation in a changing climate, Science 2011, 
332, pp. 53-58; C. Parmesan & G. Yohe, A globally coherent fingerprint of climate change impacts across 
natural ecosystems, Nature 2003, 421, pp. 37-42.  
12 Jordan III and Lubick actively describe how the National Park Service in the United States was not 
concerned about ecocentric restoration, or even ecologically based management, until well into the 1970s. 
See: W.R. Jordan III & George M Lubick, Making Nature Whole. A History of Ecological Restoration, Island 
Press, 2011, 97-101.  
13 Society for Ecological Restoration International Science & Policy Working Group, The SER International 
Primer on Ecological Restoration, www.ser.org & Tucson: Society for Ecological Restoration International, 
2004.  
14 S.K. Allison, Ecological restoration and environmental change, Routledge, 2012, p. 5.  
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that prevailed until recently. However, this would ignore the fact that ecological restoration 
as an organized, officially sanctioned activity can be traced back to the Middle Ages, when 
the first attempts at forest restoration repair were initiated.15  The idea of ecological 
restoration has certainly not remained unchallenged either, especially since it sends out 
the message that all damage to the environment can be repaired. When ecological 
restoration is used as an alternative rather than a complement to existing restoration 
strategies, it might be interpreted as a justification to underfund existing preservation efforts 
which are also vital for the survival of many species.16  
 
Be that as it may, recently adopted environmental policy documents are rife with references 
to ecological restoration. The concept has been translated into several global and regional 
biodiversity strategies. Within the framework of the 1992 Convention on Biological 
Diversity17, the 2010 Aichi Targets set forth the goal of restoring at least 15% of degraded 
ecosystems by 2020.18 In 2012, the Convention on Biological Diversity promulgated a 
decision in which it was stated that ‘ecosystem restoration will play a critical role in 
achieving the Strategic Plan for Biodiversity 2011-2020, including the conservation of 
habitats and species’.19  
 
The European Commission has also embraced ecological restoration in the explicit policy 
targets that are included in its 2020 Biodiversity Strategy.20 In line with its international 
obligations under the Convention on Biological Diversity, the European Commission 
adopted a 15% restoration target.21 
 
At present, the recently adopted policy targets regarding ecological restoration have not 
been explicitly translated into a legally binding EU environmental directive. One of the 
major impediments to the success of the recent policy shift to ecological restoration at EU 
level, however, lies in the fact that comprehensive and clear-cut definitions of key concepts 
such as ‘ecological restoration’ and ‘degradation’, which are both instrumental in  assessing 
the actual progress made with the implementation of the quantifiable restoration targets, 
are currently lacking.22  
 
Kotiaho did not shy away from openly denouncing the existing restoration targets as 
unrealistic and impractical, since they assume that damage to an ecosystem’s condition 
                                                     
15 Ibid, pp. 26-33.  
16 E. Katz, The big lie: human restoration of nature, Research in Philosophy and Technology 1992, 12, pp. 
231-241.  
17 Convention on Biological Diversity (CBD), Rio de Janeiro, 5 June 1992.  
18 CBD, 2010, COP 10 Decision X/2, Strategic Plan for Biodiversity 2011-2020. 
19 CBD, 2012, COP 11 Decision XI/16, Ecosystem Restoration.  
20 European Commission, Communication from the Commission to the European Parliament, the Council, 
the Economic and Social Committee and the Committee of the Regions, Our life insurance, our natural 
capital: an EU biodiversity strategy to 2020 (COM(2011) 244 final, 2011) (further referred to as ‘EU 
Biodiversity Strategy’).  
21 See more extensively: A. Telesetsky, A. Cliquet & A. Akhtar-Khavari, Ecological Restoration in International 
Environmental Law, 2017, Routledge, pp. 268-271.  
22 D. Jørgensen, Ecological restoration in the Convention on Biological Diversity targets, 2013 Biodiversity 
and Conservation, pp. 2977-2982.  
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can be reduced by 15% over an entire area of degraded landscape.23 Other authors, such 
as Langhout, have argued that, with respect to the implementation of the recent targets 
within the context of the EU, the lack of leadership on the part of the European Commission 
might compromise the achievement of the progressive restoration targets at national 
level.24  
 
The lack of a comprehensive legal analysis on this topic is not surprising as such. Most of 
the literature on the topic of ecological restoration is written either by ecologists or political 
scientists, who often ignore the precise legal implications of the recent shift to ecological 
restoration within the applicable policy framework. At present, a thorough and 
comprehensive legal analysis of the aptness of the existing EU environmental legislation 
to achieve the applicable restoration targets is indeed largely absent. This may also partly 
be explained by the non-binding nature of the restoration commitments at international and 
EU level. Admittedly, while some research was conducted on the exact articulation 
between EU environmental law and the overarching restoration commitments, it generally 
did not aim for an in-depth analysis of the restoration-linked features of the existing EU 
environmental directives.25  
 
For instance, Cliquet et al. were the first to explicitly address the suitability of the existing 
conservation duties within the framework of the EU Nature Directives for the further 
implementation of  ‘ecological restoration’ at Member State level.26 However, their legal 
analysis did not aim to provide a comprehensive study on the quintessential questions 
regarding the concrete translation of ecological restoration in the field, such as the 
ambiguities surrounding the specific reference standards, restoration targets and the 
precise scope of the existing restoration duties. Focusing on the existing jurisprudence, 
this article documented on the possible interferences between the EU Nature Directives 
and the restoration targets. A more recent article written by Richardson, entitled ‘The 
Emerging Age of Ecological Restoration Law’, lays bare the many different legal contexts 
in which ecological restoration might emerge, but does not focus on EU law.27  
 
Other relevant literature, such as the recent book written by Telesetky, Cliquet & Akthar-
Kavari, primarily tackles the legal implications of ecological restoration on a more general 
level without studying in depth the more specific questions, such as the applicable 
definitions, baselines and prioritization schemes, that unavoidably arise when 
implementing ecological restoration in the context of existing conservation and offsetting 
policies.28 However, in view of the increasing importance of ecological restoration as an 
                                                     
23 J.S. Kotiaho, Target for ecosystem repair is impractical, Nature 2015, 519, p. 33.  
24 W. Langhout, Why the EU will fail to deliver on ecosystem restoration, http://www.birdlife.org/europe-and-
central-asia/news/why-eu-will-fail-deliver-ecosystem-restoration (accessed 20 June 2017).  
25 See for instance: J. Verschuuren, Climate Change: Rethinking Restoration in the European Union’s Birds 
and Habitats Directive, Ecological Restoration 2010, 28(4), pp. 431-439. 
26 A Cliquet, K. Decleer & H. Schoukens, Restoring nature in the EU: The only way is up? In: C.H. Born, A. 
Cliquet, H. Schoukens, D. Misonne & G. Van Hoorick (eds.), The Habitats Directive in its EU Environmental 
Law Context: European Nature’s Best Hope?, Routledge, 2015, pp. 265-284. 
27 B.J. Richardson, The Emerging Age of Ecological Restoration Law, RECIEL 2016, 25(3), pp. 277-290. 
28 Telesetsky, A. Cliquet & A. Akhtar-Khavari, supra note 21.  
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instrument to reverse the ongoing predicament of the biodiversity within the EU, a more 
precise legal analysis is warranted.  
 
The research included in this thesis tries to fill this gap by both addressing the seminal 
conceptual questions that have to be faced when further transposing the ecological 
restoration targets into the existing regulatory framework at EU level and sketching new 
pathways to foster ecological restoration. To be more precise, the objective of this thesis 
is to lay bare the multitude of legal questions regarding the concept of ecological restoration 
within the context of EU environmental law, with a specific focus on the EU Nature 
Directives. In doing so, it adopts an inductive approach and aims to draw general 
conclusions about ecological restoration both from extensive theoretical analysis and from 
more practice-based case studies, where concrete questions surrounding species and 
habitat restoration are studied more in detail against the backdrop of international (EU) and 
national court decisions. As to the latter, a main focus is also on more reconciliatory 
approaches to species and habitat restoration, which try to spur restoration in economic 
development contexts and achieve net gains in comparison with so-called business-as-
usual scenarios.  
 
 
2. Structure of this thesis and research questions 
 
In line with what has been stressed above, this thesis has a threefold purpose. On a first, 
more theoretical-conceptual level, this thesis aims to systematically analyse to what extent 
EU environmental law is apt to translate the EU policy targets regarding ecological 
restoration in the field. It sheds light on the exact articulation between the applicable policy 
framework, on the one hand, and the existing regulatory norms, on the other hand. On a 
second level, this thesis tries to examine the more practical legal obstacles and 
opportunities that may arise when implementing habitat and species restoration within the 
particular scope of the EU Nature Directives. Lastly, on a third level, this thesis explores 
possible new pathways and legal instruments regarding species and habitat restoration 
within the context of the EU Nature Directives, with a particular focus on legal instruments 
aimed at fostering restoration actions in an economic development context.  
 
By juxtaposing a more theoretical analysis and practical examples of cases in which 
species and habitat restoration actions are effectively applied in practice, this thesis further 
clarifies the most important legal obstacles and opportunities within the context of EU 
environmental law and, subsequently, proposes a set of recommendations to further allow 
the EU to achieve its restoration targets.   
 
In order to gain a more comprehensive insight into the exact nature and scope of ecological 
restoration, four overarching research questions have been used as a starting point for this 
thesis: 
 
1. Are the existing EU environmental directives fully equipped to implement the shift 
towards ecological restoration and do they force the EU Member States to 
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implement a strict balancing between ecological restoration goals, on the one hand, 
and further economic development, on the other hand?  
2. To what extent can the provisions on area conservation, and more in particular 
Article 6(2) and 6(3) of the Habitats Directive, be construed so as to urge competent 
authorities and project developers to consider more comprehensive habitat 
restoration actions, especially in the context of ongoing and new project 
developments and activities?  
3. To what extent can the provisions on strict species protection, and more in particular 
Article 12(1) of the Habitats Directive, be construed so as to force competent 
authorities, if necessary through legal actions, to implement comprehensive 
recovery strategies for endangered species listed in Annex IV to the Habitats 
Directive which face a risk of imminent extinction? 
4. To what extent do the EU Nature Directives grant the EU Member States sufficient 
leeway to implement more reconciliatory approaches towards habitat and species 
restoration within an economic development context?  
 
As a whole, this thesis is developed around these four research questions. In addition, 
each of the distinct sections of this thesis tries to answer a number of sub-questions. 
 
 
1. General analysis of ecological restoration in the context of EU environmental law 
 
Part I of this thesis, which is included in Ecological restoration as the new environmental 
paradigm: is EU environmental law up to the task? (Chapter I), sets the tone by analysing 
the interface between the EU’s specific policy goals regarding ecological restoration and 
the existing EU environmental directives, as well as the most basic regulations in the field 
of the Common Agricultural Policy (CAP) and the Common Fisheries Policy (CFP).  
 
In this chapter, the applicable definitions of ‘ecological restoration’, the relevant baselines 
and restoration targets and the exact scope of the distinctive restoration duties and 
associated timeframes and exemption clauses are sketched. The article concludes by 
addressing the main policy options left for the EU, with principal focus on the need for a 
more comprehensive directive on ecological restoration. 
 
In this chapter the following research questions are answered: 
 
- What are the existing legal definitions of the concept of ecological restoration within 
the context of EU environmental law? 
- How do the ecological restoration targets tally with the applicable baselines and 
restoration targets present within EU environmental law? 
- To what extent do the existing EU environmental directives lay down positive 
recovery duties, remediation duties and duties to offset damaged nature and, if so, 
what is their exact material and territorial scope? 
- To what extent do the EU environmental directives provide for time extensions and 
derogation clauses in the context of restoration duties and, if so, does that leave 
sufficient room for prioritization?  
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2. Habitat restoration within the context of Article 6 of the Habitats Directive: Article 6(2) 
and 6(3) of the Habitats Directive as unexpected drivers for ecological restoration? 
 
Part II of this thesis takes us to the legal framework surrounding habitat restoration in the 
context of the protection schemes relating to area conservation that are provided by the 
EU Habitats Directive. It addresses the recently arisen legal question regarding habitat 
restoration within the specific context of the rules on area protection in respect of the so-
called Natura 2000 Network, an ecological network of protected sites which is widely 
considered to be the backbone of the EU’s nature conservation policy. Here, the thesis did 
not aim to further explore the obvious gateways for spurring habitat restoration in the 
context of Natura 2000 sites, such as Article 6(1) and 6(4) of the Habitats Directive. Instead, 
I decided to shift focus to two provisions contained in Article 6 of the Habitats Directive, 
which are less frequently cited as precursors of habitat restoration, i.e. the non-regression 
clause enshrined in Article 6(2) and the habitat assessment test put forward by Article 6(3) 
of the Habitats Directive.  
 
 
1. In Non-Regression Clauses in Times of Ecological Restoration Law: Article 6(2) of the 
EU Habitats Directive as an unusual ally to restore Natura 2000? (Chapter II) the specific 
role the latter provision can play in the context of degraded Natura 2000 sites which are in 
need of additional habitat restoration measures are explored. Based on an extensive 
analysis of the recent case-law developments before the Court of Justice of the European 
Union (CJEU), the possibilities to base restoration claims on the non-regression clause 
which is included in Article 6(2) of the Habitats Directive are laid out.   
 
In this chapter the following research questions, among others, are answered: 
 
- What is the exact material scope of Article 6(2) of the Habitats Directive and to what 
extent is it capable of addressing diffuse sources of ongoing degradation, even if 
caused by already permitted activities? 
- What temporal and territorial benchmark is to be used in order to establish 
‘deterioration’ within the meaning of Article 6(2) of the Habitats Directive and to what 
extent are ‘interim losses’ also to be taken into account? 
- Can both active and passive restoration measures be required in order to comply 
with Article 6(2) of the Habitats Directive, especially in the context of previous non-
compliance with the conservation duties, and, if so, to what extent can EU Member 
States take recourse to the derogation clause provided by Article 6(4)? 
 
 
2. In Proactive Habitat Restoration and the Avoidance of Adverse Effects on Protected 
Areas: Development Project Review after Orleans (Chapter III) the most prevalent legal 
considerations to be taken into account when integrating habitat restoration measures into 
project developments within the specific context of Article 6(3) of the Habitats Directive are 
researched. This is done by means of a concrete case study revolving around the 
integrated habitat restoration plan linked to a recently approved harbour expansion plan 
for the Antwerp Port Area that has been the subject of multiple legal proceedings ultimately 
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leading to a major decision by the CJEU on the room that is left for planning authorities to 
rely on the beneficial effects of future restoration measures within the limits of the habitats 
assessment test. It offers a remarkable illustration of the many caveats that are in order 
when opting for a more flexible approach to habitat restoration measures in the context of 
harmful project development.  
 
In this chapter the following research questions, among others, are answered: 
 
- To what extent can habitat restoration measures be framed as ‘mitigation 
measures’, which can subsequently be taken into account within the context of an 
appropriate assessment required by virtue of the second sentence of Article 6(3) of 
the Habitats Directive? 
- To what extent does the precautionary principle, as articulated through Article 6(3) 
of the Habitats Directive, stand in the way of adaptive management strategies which 
render the implementation of future development works conditional upon the prior 
realization of habitat restoration measures?  
 
 
3. Species restoration within the context of Article 12(1) of the Habitats Directive: 
procedural and substantive obstacles to an enforceable restoration duty? 
 
Part III of this thesis shifts the focus to species restoration and develops the argument that, 
taking into account recent case-law developments, comprehensive restoration efforts can 
be enforced by means of legal action before national courts. Towards a Legally 
Enforceable Duty to Restore Endangered Species under EU Nature Conservation Law: On 
Wild Hamsters, the Rule of Law and Species Extinction (Chapter IV) delves into the 
procedural and substantive issues relating to species restoration when approached within 
the specific context of Article 12(1) of the Habitats Directive.  
 
In this chapter, which takes the plight of the Wild hamster (Cricetus cricetus) in Western 
Europe as a concrete case study, the focus is not only on the question whether the 
substantive duties contained in Article 12(1) of the Habitats Directive can be construed so 
as to compel EU Member States to set up comprehensive recovery programmes for 
species which are currently at an unfavourable conservation status, but also on the 
procedural complexities that might arise in this context. The article’s main focus is on the 
question whether, in light of the recent shift towards public interest litigation as a tool to 
ensure compliance with primary environmental duties under EU law, environmental non-
governmental organisations (NGOs) can rely upon Article 12(1) of the Habitats Directive in 
order to force authorities to develop more ambitious recovery programmes. This chapter 
thus advocates a more progressive approach to species protection, especially in the 
specific context where a species’ unfavourable conservation status is linked to previous 
inadequate protection efforts and poor enforcement of the existing conservation schemes.  
 
In this chapter the following research questions, among others, are answered: 
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- On what legal grounds can environmental NGOs claim legal standing for bringing 
recovery claims regarding strictly protected species under EU law against 
competent authorities before nature courts under EU law? 
- To what extent is a mandatory injunction against a national government to enact 
more ambitious recovery programmes for endangered species in line with the 
separation of powers doctrine? 
- Which substantive criteria can underpin potential species restoration claims and to 
what extent can habitat restoration measures also be required in order to comply 
with the protection duties under Article 12(1) of the Habitats Directive?  
- To what extent can economic and social considerations limit the scope of recovery 
programmes for imperilled species?  
 
 
4. New pathways for ecological restoration within the context of the EU Nature Directives: 
programmatic approaches, temporary nature and biodiversity offsetting? 
 
Part IV of this thesis then proceeds to examine more into detail three relatively novel 
regulatory techniques in which species and habitat restoration measures are further 
integrated into more reconciliatory schemes applied in a development-based context. 
These ‘techniques’ – the programmatic approach to restoration, temporary nature and 
biodiversity offsetting – each offer a distinct legal and policy setting in which ecological 
restoration actions are used at Member State level and thus provide for interesting case 
studies on the legal viability of new potent precursors for habitat and species restoration in 
the field.  
 
 
1. In Nitrogen deposition, habitat restoration and the EU Habitats Directive: moving beyond 
the deadlock with the Dutch programmatic approach? (Chapter V) the many caveats that 
are to be taken into account when trying to formulate a programmatic approach to nitrogen 
deposition within the context of Natura 2000 sites that suffer from accumulated N loads are 
sketched. To that end, the recently issued Dutch Programmatic Approach arguably 
represents one of the most innovative approaches to align recovery goals with further 
economic development within the specific context of degraded environmental baselines. 
Yet at the same time this more flexible approach to habitat restoration raises important 
questions as to its compatibility with the conservation duties laid down by Article 6 of the 
Habitats Directive.  
 
In this chapter the following research questions, among others, are answered: 
 
- To what extent does the Habitats Directive allow EU Member States to draft 
programmatic approaches in which room for additional economic development is 
created by implementing further nitrogen deposition reductions and initiating habitat 
restoration measures into a comprehensive ecological assessment? 
- To what extent are EU Member States allowed to postpone the achievement of the 
conservation objectives at site level in order to grant additional room for intermediary 
economic development in Natura 2000 sites that are already affected? 
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- Can one anticipate future beneficial effects in an integral appropriate assessment 
for all of the future economic developments which lead to further nitrogen emissions 
in the context of already overburdened Natura 2000 sites without applying the 
derogation clause included in Article 6(4) of the Habitats Directive?  
 
 
2. Reconciliation ecology in practice: legal and policy considerations when implementing 
temporary nature on undeveloped lands in the European Union (Chapter VI) zooms in on 
the legal compatibility and relevant policy considerations to be taken into account when 
implementing the novel concept of ‘temporary nature’ in the field, which recently has been 
implemented in the Netherlands. This incentive-based concept, which aims at encouraging 
private landowners, ranchers and project developers to actively engage in the recovery of 
endangered species, is to be cited as one of the most remarkable illustrations of 
reconciliation ecology. It stands out as an innovative and promising policy approach, 
amongst others, because it could forest natural or deliberate restoration actions in urban 
and industrial areas, which mostly stay outside the scope of traditional nature conservation 
management.  
 
In this chapter the following research questions, among others, are answered: 
 
- On what grounds can the implementation of temporary nature be reconciled with 
the strict protection requirements set out by Article 12(1) of the Habitats Directive? 
- Is it possible to offer project developers legal certainty by granting them so-called 
‘single act derogations’ based on Article 16(1) of the Habitats Directive, which 
assumes that the development and the subsequent removal of temporary nature 
need to be regarded as ‘one single act’ which is beneficial to pioneer species relying 
on the availability of such sites? 
- What restrictions and limits need to be observed in order to prevent further abuse 
of the concept of ‘temporary nature’ by project developers? 
 
 
3. In The Flemish No Net Loss and Biodiversity Offsets Policy held to Scrutiny: A Perverse 
Zero Sum Game or Achieving Enduring Ecological Net Gains? (Chapter VII) an in-depth 
case study is provided on the shortcomings of the Flemish No Net Loss policy. In particular, 
this chapter contains a study of whether the scope, formulation and applicable baselines 
used within the context of the existing Flemish biodiversity offset instruments allow the 
Flemish Region to achieve its restoration and No Net Loss (NNL) objectives under the EU 
Biodiversity Strategy. It analyses to what extent biodiversity offsetting instruments can 
serve as effective drivers for ecological restoration, especially in a context of degrading 
environmental baselines. 
 
In this chapter the following research questions, among others, are answered: 
 
- Is the substantive and material scope of the Flemish offsetting measures sufficiently 
wide to avoid additional cumulative baseline losses? 
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- Is the so-called mitigation hierarchy sufficiently strictly implemented in the context 
of Flemish nature conservation law, entailing that offsets are merely used as a last 
resort option?  
- Is the additionality requirement strictly enforced within the context of Flemish nature 
conservation law and does it duly consider possible cumulative losses? 
- To what extent do financial compensation funds make it possible to achieve more 
sustainable restoration efforts in the Flemish Region? 
 
 
3. Added value of this thesis 
 
The research included in this thesis touches on a multitude of legal questions that have 
recently emerged with regard to the concrete implementation of the concept of ecological 
nature within the context of EU environmental law. In doing so, the thesis ventures into 
uncharted legal territory, given the lack of a comprehensive analysis of the concept of 
ecological restoration within the context of EU environmental law.  
 
The added value of this thesis also lies in its combined theoretical-practical legal approach 
to the concept of ecological restoration within the specific context of EU environmental law. 
As already noted, a plethora of legal literature exists on the topic of EU nature conservation 
law, both discussing the application thereof in the context of economic development and 
its suitability to address new challenges, such as for instance climate change. However, 
topics like the specific translation of the concept of ecological restoration within the wider 
context of EU environmental law, the interlinkages between habitat restoration measures 
and project developments and the specific substantive as well as procedural questions 
relating to the usage of habitat and species restoration within the context of the EU Nature 
Directives have only relatively seldom been addressed in the existing legal literature.  
 
At conceptual level, the literature that systematically addresses the key tenets that need to 
ensure a comprehensive implementation of the EU’s restoration targets within the context 
of EU environmental law is relatively rare. Furthermore, the relevance of Article 6(2) and 
6(3) of the Habitats Directive (Natura 2000) and of Article 12(1) of the Habitats Directive 
(strict species protection) in light of the ecological restoration policy targets has not been 
extensively addressed in legal literature so far.  
 
For instance, this thesis includes the first article in which the extent to which private 
litigation might be used in order to enforce active restoration duties within the context of 
EU nature conservation law is studied. This thesis also touches on novel concepts to 
ecological restoration – such as programmatic approaches to habitat restoration, 
temporary nature and biodiversity offsetting – which have remained uncharted territory in 
the available legal literature until now. Insight into these new approaches to ecological 
restoration is offered though detailed analyses and case studies in which the most recent 
case-law developments are used as a benchmark.  
 
It should be noted that the research undertaken for this thesis does not exclusively focus 
on the relevant legal literature but also extensively analyses the relevant natural sciences 
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literature on the topic of ecological restoration. As a result, the relevance of the research 
conducted will not remain limited to legal practitioners but will resonate throughout the 
wider scientific community and society.  
 
The case studies included in this thesis have led to concrete recommendations, which will 
make it possible to adjust current discourses and policy approaches on ecological 
restoration in view of the detected caveats and possible bottlenecks within the context of 
EU environmental law. The focus on the enforceability of species restoration claims with 
respect to endangered species will also allow environmental NGOs to bolster their role in 
the wider debate on the achievement of the applicable restoration targets. 
 
 
4. Methodology 
 
To answer the above-mentioned research questions, this thesis has implemented a 
doctrinal, legal research methodology on the basis of the relevant legal texts of the EU 
environmental directives, with a particular focus on the EU Nature Directives, guidance 
documents, a selection of the most important judicial decisions both at EU and, where 
relevant, at national level, on the topic of ecological restoration and the distinct subtopics 
that are addressed throughout this thesis. This entails that the research for this thesis was 
conducted mainly through a desktop study, in which the most relevant literature on the 
topic of ecological restoration and EU environmental law was analysed, while at the same 
time an in-depth screening of the relevant sources of EU environmental law (directives, 
regulations as well as court decisions of the CJEU) was carried out. For the literature study, 
an extensive body of literature in the field of ecological restoration and EU nature 
conservation law was examined, comprising books and book chapters, peer-reviewed 
articles, working papers and relevant internet sources.  
 
Most importantly, however, this thesis is based on more than doctrinal legal sources in 
order to understand the most important impediments and opportunities within the context 
of EU environmental law. Where relevant, additional attention is paid to the recent results 
of natural sciences reports, which explains why some of the chapters that are included in 
this thesis adopt a more interdisciplinary approach, as is most prominently the case in 
Reconciliation ecology in practice: legal and policy considerations when implementing 
temporary nature on undeveloped lands in the European Union (Chapter VI). This distinct 
methodological approach is justifiable given the closer interlinkages between nature 
conservation law and ecology.  
 
In other words, one cannot arrive at meaningful observations concerning the aptness of 
the existing environmental regulations when implementing the shift toward ecological 
restoration without having a clear understanding of the notion of ‘ecological restoration’ 
and the many practical difficulties, time lags and delays that are identified in ecological 
research when implementing restoration actions in the field. For instance, one cannot fully 
grasp the legal constraints to be observed when implementing restoration actions, such as 
the precautionary principle, without having a clear understanding of the relevant ecological 
-33-
 
25 
 
research on the (limited) effectiveness of ecological restoration measures, especially in the 
context of old growth habitats.  
 
The outcome of natural sciences studies is also taken into consideration when analysing 
major legal concepts such as the legal concept of ‘favourable conservation status’, which 
is one of the focal points in the substantive analysis on species restoration present in 
Towards a Legally Enforceable Duty to Restore Endangered Species under EU Nature 
Conservation Law: On Wild Hamsters, the Rule of Law and Species Extinction (Chapter 
IV). In the latter chapter, particular attention is paid to the plight of the Wild hamster in 
Western Europe. In this manner, the theoretical approach which unavoidably permeates 
some of the analysis present in this thesis is downplayed. It also renders the analysis more 
accessible from a practitioner’s point of view.  
 
When analysing newly emerged techniques towards ecological restoration, such as 
temporary nature, this thesis deliberately transcended the narrow legal approach by also 
touching on the ecological underpinnings of this concept in a separate chapter which is 
included in Reconciliation ecology in practice: legal and policy considerations when 
implementing temporary nature on undeveloped lands in the European Union (Chapter VI). 
 
In other parts of this thesis, natural sciences studies are featured less prominently as an 
explicit starting point and the main focus is on a comprehensive legal analysis of the 
applicable regulations.  
 
Where relevant, however, also national and regional nature conservation laws, as well as 
the relevant court decisions taken by national courts, are taken into the equation. A closer 
analysis of national legal practices was especially relevant for the multiple case studies 
that are included in this thesis.  
 
For instance, in The Flemish No Net Loss and Biodiversity Offsets Policy held to Scrutiny: 
A Perverse Zero Sum Game or Achieving Enduring Biodiversity Gains? (Chapter VII), 
which focuses on the role of the Flemish biodiversity offsetting instruments in achieving the 
EU Biodiversity targets on ecological restoration, a specific chapter is devoted to the 
relevant regional nature conservation instruments, and through the subsequent analysis 
the most important case-law developments at regional level are also taken into account. 
To a lesser degree, this was also the case in the chapters on the topic of ‘programmatic 
approach to nitrogen’ and ‘temporary nature’, where the necessary attention was paid to 
the applicable national regulatory context in which these concepts need to operate. 
 
All in all, this thesis did not attempt to conduct major comparative studies. However, it 
cannot be denied that several of the case studies that are included in this thesis implicitly 
make some comparisons, for instance between national or regional law and EU law. 
Reconciliation ecology in practice: legal and policy considerations when implementing 
temporary nature on undeveloped lands in the European Union (Chapter VI) tries to draw 
an explicit analogy between the concept of ‘temporary nature’, as deployed in the 
Netherlands, and the policy approach dubbed ‘safe harbor agreement’, which is used in 
the context of the US Endangered Species Act to address similar concerns regarding the 
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perverse incentives that might be created by an overly strict enforcement of species 
protection law on private lands.  
 
However, the inherent risks of a more functionalist approach to the comparison between 
apparently similar policy instruments present within two distinct legal orders have been fully 
contemplated. That said, the latter chapter’s main focus is not a comparative one and, in 
addition, the latter chapter also explicitly tried to outline some of the basic differences 
between the EU and US context regarding the concrete application of the said instruments. 
 
 
5. Scope and limitations of the thesis  
 
As could be derived from the above analysis, this thesis, which is submitted as doctoral 
thesis to the Faculty of Law of Ghent University in order to obtain the degree of Doctor of 
Law, tackles ecological restoration from the perspective of EU environmental law, with a 
particular focus on the EU Nature Directives. It is important to underline, however, that 
while the concept of ecological restoration evidently also encompasses passive 
conservation measures, such as additional protection schemes which will allow for the 
natural recovery of certain species and habitats, the main focus is on legal instruments that 
support more active types of restoration, such as the recreation and/or restoration of 
habitats and the removal of major obstacles, such as drainage pipes and dams, to further 
recovery.  
 
That said, the analysis included in Article 6(2) of the Habitats Directive also ascertains the 
relevance of passively formulated protection duties for the implementation of a shift toward 
ecological restoration in the field. The analysis that focuses on the specific role of Article 
12(1) of the Habitats Directive also tries to bridge the gap between passive protection 
duties, which can bolster natural recovery, and more actively formulated restoration duties, 
which can be used as leverage for more comprehensive recovery strategies at EU Member 
States’ level.  
 
It is also noteworthy to bear in mind that this thesis does not explicitly address the 
translation of the ecological restoration targets at international level, nor does it aim at an 
in-depth analysis of the alleged impracticality of the applicable restoration targets that have 
been adopted at international level. Whereas, as noted above, several of the chapters 
included in the thesis at least partly adopt a multidisciplinary stance, such a comprehensive 
analysis of the applicable restoration targets goes manifestly beyond the scope of this 
thesis. Even so, in Ecological restoration as the new environmental paradigm: is EU 
environmental law up to the task? (Chapter I) a more detailed analysis is offered of the 
further implementation efforts made by the European Commission in order to allow for a 
more objective translation of the 15% restoration target at EU Member States’ level. In this 
respect, the criticism on the unfeasibility of some of the policy objectives has been 
considered. And while Proactive Habitat Restoration and the Avoidance of Adverse Effects 
on Protected Areas: Development Project Review after Orleans (Chapter III) also indirectly 
touches on social concerns to be taken into account when implementing large-scale 
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restoration strategies in the context of major project developments, the nexus between 
ecological restoration and social interests is not thoroughly addressed in this thesis. 
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Abstract 
 
In recent years, ecological restoration has gained considerable importance as a new 
paradigm for nature conservation policy. At EU level, the EU Biodiversity Strategy to 2020 
included the objective of 15% of degraded ecosystems. However, the implementation of 
the progressive restoration targets is giving rise to a multitude of policy and legal 
challenges, especially taking into account the absence of specific definitions of key 
concepts such as degradation and ecological restoration itself. This article examines the 
articulation between the applicable ecological restoration objectives and the existing 
regulatory framework. In this context, the baselines and criteria laid down by the applicable 
EU environmental directives and the different instruments and legal mandates by which 
ecological restoration is currently put forward within the EU are analyzed. It is argued that, 
while especially the EU Nature Directives, the Water Framework Directive and the more 
recent Marine Strategy Framework all put forward a strong restoration imperative, their 
material and territorial scope is too narrow to effectively compel the Member States to 
implement the comprehensive restoration strategies that are needed to achieve the 
overarching restoration target. While recognizing the obvious need for a better 
enforcement of the existing protection and recovery duties, which might in itself significantly 
contribute to the attainment of the said targets, a case is made for the drafting of a more 
comprehensive EU Directive on Ecosystem Restoration, which complements the existing 
EU environmental directives. This Directive should prompt the EU Member States to 
present robust restoration targets and strategies for their entire territory within a fixed 
timeframe.  
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1. Introduction 
 
In the Book of Genesis 1:28 it is stated that man should ‘subdue (the earth) and have dominion 
over the fish of the sea, and over the fowl of the air, and over every living thing that moveth upon 
the earth’.1 A brief look at human history reveals that this admonition has not fallen on deaf ears.2 
Over the next millennia, as humans spread to other continents, the destructive impact of mankind 
on the planet’s ecosystems only worsened.3 By burning an ever-increasing amount of oil and gas, 
mankind has taken the concentration of climate-warming carbon dioxide to a level higher than at 
any time since the dawn of mankind, reinforcing the natural greenhouse effect.4 The so-called 
living Planet Index, which assesses the status of more than 10,000 representative populations of 
mammals, birds, reptiles, amphibians and fish has declined by 52 per cent since 1970.5 The 
massive extent of the current biodiversity crisis  led Crutzen to dub the time period which we live 
in and which is officially labeled ‘Holocene’, the ‘Anthropocene’ in 2000.6 As of today, an 
increasing number of scientists have deemed the latter notion a suitable label to describe the 
massive damage that has been inflicted by humans on the planet’s biodiversity.7 Likewise, 
scientific research now forcibly suggests that, given the current extinction rates, the world is 
witnessing a so-called sixth mass extinction event, with species being lost 1,000 to a staggering 
10,000 times faster than the natural rate. 8 Within the European Union (EU), biodiversity is not 
faring any better. The 2015 State of Nature report, which represents the most comprehensive 
European overview of the conservation status and trends of the habitats and species covered by 
the EU Habitats Directive (92/43/EEC) and Bird Directive (2009/147/EC)9 (hereafter: the EU 
Nature Directives), revealed that nearly 77% of the protected natural habitats and 60% of 
protected species are in an unfavorable conservation status.10 And while there are some 
remarkable success stories, such as the relatively recent recovery of endangered large carnivore 
                                                          
1 Bradshaw already used this excerpt to reflect on the Judeo-Christian domineering approach to nature, which is characterized by 
a clear lack of kindness and respect. A. Bradshaw, Introduction and philosophy, In: M. Perrow & A. Davis (eds.) Handbook of 
Ecological  Restoration: Volume 1, Principles of Restoration, Cambridge University Press, 2008, p. 3.  
2 See i.a.: W. J. Ripple & B. Van Valkenburgh, Linking Top-down Forces to the Pleistocene Megafaunal Extinctions, Bioscience 2010, 
pp. 516-526.  
3 Bradshaw, supra note 1, p. 3.  
4 International Panel on Climate (IPPC), 5th Assessment Report, Working Group 1, Climate Change 2013. The Physical Science Basis 
- Summary for policymakers, 2013, p. 15.  
5 World Wildlife Fund, Living Planet Report, Species and spaces, people and places, 2014, pp. 32-34. See also on the more recent 
human-related impacts: O. Venter et al., Sixteen years of change in the global terrestrial human footprint and implications for 
biodiversity conservation, Nature Communications 2016, DOI: 10.1038/ncomms12558.  
6 P.J. Crutzen & E.F. Stroermer, The ‘Anthropocene’, Global Change Newsletter 2000, pp. 12-13. See more recently: A. Zlasiewic, 
M. Williams, W. Steffen & P. Crutzen, The new world of the Anthropocene, Environmental Science Technology 2010, pp. 2228-
2231.  
7 See i.a.: C.N. Waters et al., The Anthropocene is functionally and stratigraphically distinct from the Holocene, Science 2016,  351, 
aad262, DOI: 10.1126/science.aad2622; R. Dirzo et al., Defaunation in the Anthropocene, Science 2014, pp. 401-406.  
8 A. Barnosky et al., Has the Earth’s sixth mass extinction already arrived?, Nature 2011, 473, pp. 51-57; G. Ceballos et al., 
Accelerated modern human-induced species losses: entering the sixth mass extinction, Science Advances 2015, 1, e1400253 
DOI: 10.1126/sciadv.1400253.  
9 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora [1992] OJ L 206/7 (further 
referred to as ‘Habitats Directive’); Council Directive 79/409/EEC on the conservation of wild birds [1979] OJ L 103/1 (further 
referred to as ‘Birds Directive’). The initial Birds Directive has been codified in European Parliament and Council Directive 
2009/147/EC on the conservation of wild birds  [2010] OJ L 20/7.  
10 European Environment Agency, State of nature in the EU. Results from reporting under the nature directives 2007–2012, EEA 
Technical Report, No. 2/2015.  
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species, other studies have unveiled that the populations of so-called common species, such as 
toads11 and farmland species12, have also plummeted throughout the past decades.  
 
Preventing further degradation through the prohibition or regulation of potentially harmful 
activities will thus continue to be key to halting further biodiversity decline.13 However, in view 
of the current extinction crisis and the additional challenges posed by climate change14, the 
traditional ‘preservation paradigm’ underpinning many nature conservation laws no longer 
seemed fit to halt the downward spiral. Over the past decades, however, the concept of 
‘ecological restoration’, aiming at returning the degraded ecosystems to their historic trajectory, 
has risen to the fore in international and regional biodiversity policies, partly as an alternative to 
the hands-off approach that prevailed in the context of earlier nature management.15 It holds the 
promise that mankind, acting considerately and decisively, can actively reverse the current plight 
of biodiversity.16 While the idea of ecological restoration has certainly not remained uncontested 
and has sparked some criticism17, it is crucial to approach ‘ecological restoration’ as a 
complement, and thus not as an alternative to existing preservation efforts. As early as in 2001, 
Hobbs and Harris predicted that ecological restoration was to become the most important 
instrument for preserving species and ecosystems in times of significant environmental 
degradation.18  
 
The increased focus on ecological restoration led to the inclusion of explicit restoration targets in 
global and regional biodiversity strategies. Within the framework of the 1992 Convention on 
Biological Diversity19, the 2010 Aichi Targets set forth the goal of restoring at least 15% of the 
degraded ecosystems by 2020.20 In 2012, the Convention on Biological Diversity promulgated a 
decision in which it was stated that ‘ecosystem restoration will play a critical role in achieving the 
Strategic Plan for Biodiversity 2011-2020, including the conservation of habitats and species’.21 
Furthermore, the European Commission has embraced ecological restoration in the explicit policy 
                                                          
11 S.O. Petrovan & B.R. Schmidt, Volunteer Conservation Action Data Reveals Large-Scale and Long-Term Negative Population 
Trends of a Widespread Amphibian, the Common Toad (Bufo bufo), PLoS ONE 2016, 11(10): e0161943, DOI: 
10.1371/journal.pone.0161943.  
12 See i.a.: A. Gamero et al., Tracking Progress Towards EU Biodiversity Strategy Targets: EU Policy Effects in Preserving its Common 
Farmland Birds, Conservation Letters 2016, DOI: 10.1111/conl.12292.  
13 C.L. Gray et al., Local biodiversity is higher inside than outside terrestrial protected areas worldwide,  Nature Communications 
2016, DOI:10.1038/recomms12306. 
14 See also: T.P. Dawson et al., Beyond predictions: Biodiversity conservation in a changing climate, Science 2011, 332, pp. 53-58; 
C. Parmesan & G. Yohe, A globally coherent fingerprint of climate change impacts across natural ecosystems, Nature 2003, 421, 
pp. 37-42.  
15 W.R. Jordan III & George M Lubick, Making Nature Whole. A History of Ecological Restoration, Island Press, 2011, 97-101.  
16 J. Aronson & S. Alexander, Ecosystem Restoration is Now a Global Priority: Time to Roll up our Sleeves, Restoration Ecology 
2003, 21, pp. 293-296. 
17 Katz, among others, states that ecological restoration sends out the message that all damage to the environment can be 
repaired. Yet, most fundamentally, this author submits that an obligation to restore degraded ecosystems does not exist since 
restored ecosystems are merely human artefacts and cannot be pristine or wild in the sense that their reference ecosystems were. 
See: E. Katz, The big lie: human restoration of nature, Research in Philosophy and Technology 1992, 12, pp. 231-241.  
18 R.J. Hobbs & J.A. Harris, Restoration ecology: repairing the Earth’s ecosystem in the new millennium,  Restoration Ecology 2001, 
9, pp. 239-246.  
19 Convention on Biological Diversity, Rio de Janeiro, 5 June 1992.  
20 Convention on Biological Diversity, 2010, COP 10 Decision X/2, Strategic Plan for Biodiversity 2011-2020. 
21 Convention on Biological Diversity, 2012, COP 11 Decision XI/16, Ecosystem Restoration.  
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targets that are included in its EU Biodiversity Strategy.22 In line with its international obligations 
under the Convention on Biological Diversity, the European Commission adopted a ‘15% 
restoration target’.23 
 
While some authors speak of an ‘emerging age of ecological restoration law’24, the absence of a 
comprehensive framework or statement laying down clear-cut implementation principles 
regarding ecological restoration both at international and EU level has led to increased criticism 
in recent literature.25 In some literature the 15% restoration target is openly dismissed as both 
‘unrealistic and impractical’, since it assumes damage to an ecosystem’s condition to be reduced 
by 15% over an entire area of degraded landscape.26 Other authors have posited that, as to the 
implementation of the recent targets within the context of the EU, the lack of leadership on the 
part of the European Commission might thwart the implementation efforts at Member State 
level.27 This notwithstanding, it is still commonly accepted that legal instruments play a major role 
in inducing and applying ecological restoration in the field.28 At the same time, however, some 
authors have advocated that the implementation of existing nature conservation laws do not 
always adequately reflect this restoration rationale, especially not in the context of the ongoing 
impact of climate change.29 Against the backdrop of such criticism, this article provides an intense 
analysis of the main implementation issues surrounding the concept of ecological restoration 
within the context of the existing legal instruments of EU law. Over the past years, the ambivalent 
relationship between the explicit restoration targets and EU environmental law has received 
some attention in legal literature.30 Yet no systematic review of the conceptual underpinnings of 
ecological restoration, both as a policy target and as a tool to achieve the overarching biodiversity 
targets, has been carried out so far. This article tries to fill this gap. Starting from the legal texts 
of the most relevant instruments of EU environmental law, the research takes into account the 
relevant scientific literature, official reports, guidance documents published by the European 
Commission as well as the relevant rulings of the Court of Justice of the EU (CJEU), which is 
                                                          
22 European Commission, Communication from the Commission to the European Parliament, the Council, the Economic and Social 
Committee and the Committee of the Regions, Our life insurance, our natural capital: an EU biodiversity strategy to 2020 
(COM(2011) 244 final, 2011) (further referred to as ‘EU Biodiversity Strategy’); the Biodiversity Strategy was endorsed by the 
Council of the European Union in its Decision of 21 June 2011 (EU Biodiversity Strategy to 2020 - Council conclusions, 11978/11.  
23 See more extensively: See also: A. Telesetsky, A. Cliquet & A. Akhtar-Khavari, Ecological Restoration in International 
Environmental Law, 2017, Routledge, pp. 268-271.  
24 B.J. Richardson, The Emerging Age of Ecological Restoration Law, RECIEL 2016, 25(3), p. 277;  
25 D. Jørgensen, Ecological restoration in the Convention on Biological Diversity targets, 2013 Biodiversity and Conservation, pp. 
2977-2982.  
26 J.S. Kotiaho, Target for ecosystem repair is impractical, Nature 2015, 519, p. 33.  
27 W. Langhout, Why the EU will fail to deliver on ecosystem restoration, http://www.birdlife.org/europe-and-central-
asia/news/why-eu-will-fail-deliver-ecosystem-restoration (Accessed 31 March 2017).  
28 J. Aronson et al., ‘What Role Should Government Regulation Play in Ecological Restoration? Ongoing Debate in São Paulo, Brazil’, 
2011 Restoration Ecology 19, pp. 690-695. 
29 A. Cliquet, C. Backes, J. Harris & P. Howsam, Adaptation to Climate Change. Legal Challenges for Protected Areas, Utrecht Law 
Review 2009, 5(1), p. 158.  
30 See i.a.: Telesetsky, Cliquet & Akhtar-Khavari, supra note 23, pp. 143-172; A Cliquet, K. Decleer & H. Schoukens, Restoring nature 
in the EU: The only way is up? In: C.H. Born, A. Cliquet, H. Schoukens, D. Misonne & G. Van Hoorick (eds.), The Habitats Directive 
in its EU Environmental Law Context: European Nature’s Best Hope?, Routledge, 2015, pp. 265-284;  J. Verschuuren, Climate 
Change: Rethinking Restoration in the European Union’s Birds and Habitats Directive, Ecological Restoration 2010, 28(4), pp. 431-
439. See on restoration within the context of the U.S. Endangered Species Act: H. Doremus, Restoring Endangered Species: The 
Importance of Being Wild, Harvard Environmental Law Review 1999, 23, pp. 1-92.  
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principally tasked with interpreting EU law and ensuring its equal application across all EU 
Member States. Among other things, this article will search for definitions of ‘ecological 
restoration’ within EU environmental law, the baselines and criteria set out by the applicable 
directives and the different instruments and legal mandates by which ecological restoration is 
currently put forward within the EU. This article consists of four parts. Section 2 provides a further 
analysis of the EU’s policy targets for ecological restoration. In section 3, the drivers for ecological 
restoration offered by the existing EU environmental directives, as well as, albeit in a succinct 
manner, by the Common Agricultural Policy (CAP) and the Common Fisheries Policy (CFP), is 
assessed. It demonstrate that several of the existing legal instruments, such as the EU Nature 
Directives, the Water Framework Directive (2000/60/EC)31 and the Marine Strategy Framework 
Directive (2008/56/EC)32 provide for a strong imperative towards ecological restoration, 
especially regarding protected natural habitats and species, while others are based on a more 
ecosystem-based rationale to ecological restoration and recovery. Section 4 explores the 
remaining policy options in order to bolster ecological restoration within the EU. In particular, the 
need for a comprehensive directive on ecological restoration is succinctly analysed. Section 5 
concludes with a plea for a stronger focus on the implementation and application of the existing 
restoration duties.  
 
 
2. An ambivalent policy context: ecological restoration in flux?  
 
Before addressing the relevant legal aspects associated with ecological restoration within the EU 
environmental law context, this second section examines the applicable policy targets more in 
detail. It aims to analyze the specific role of the 15% restoration target within the overall context 
of the EU Biodiversity Strategy and to outline the specific policy actions associated therewith.  
 
 
2.1. The 15% restoration target within the wider context of the EU Biodiversity Strategy 
 
In line with its commitments under the Convention on Biological Diversity (2010 Aichi Biodiversity 
Targets33), the European Commission integrated ecological restoration as a clear-cut policy target 
in the EU Biodiversity Strategy.34 In general, though, the EU Biodiversity Strategy is aimed at 
halting and reversing biodiversity loss within and outside the EU.35 This hints at the ambivalent 
                                                          
31 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for 
Community action in the field of water policy [2000] OJ L 371, p. 1 (further referred to as the ‘Water Framework Directive’).  
32 Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008 establishing a framework of community 
action in the field of marine environmental policy [2008] OJ L 164, p. 136 (further referred to as the ‘Marine Strategy Framework 
Directive’).  
33 The mission of the 2010 Aichi Strategic Plan stipulates; ‘To take effective and urgent action to halt the loss of biodiversity in 
order to ensure that by 2020 ecosystems are resilient and continue to provide essential services, thereby securing the planet’s 
variety of life and contributing to human well-being and poverty eradication’.  
34 European Commission, supra note 22.  
35 Ibid, p. 6.  
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nature of the 15% restoration target, which is not only a target and objective but also a tool to 
achieve the overall objective ‘to halt the biodiversity loss’.36  
 
Target 2 of the EU Biodiversity Strategy is the most explicit on restoration. It stipulates that ‘by 
2020, ecosystems and their services are maintained and enhanced by establishing Green 
Infrastructure and restoring at least 15% of degraded ecosystems’, thereby incorporating the 
target set at international level at the Biodiversity Convention in 2010. Specific actions are 
associated with the EU’s biodiversity targets. Under target 2 of the EU Biodiversity Strategy it is 
mentioned that Member States, with the assistance of the Commission, will develop a strategic 
framework to set priorities for ecosystem restoration at sub-national, national and EU-level 
(action 6a) by 2014. This prioritisation framework has to define the scale of the restoration target 
and the criteria on which prioritisation should be based. Likewise, the Commission committed 
itself to developing a Green Infrastructure Strategy by 2012 to promote the deployment of Green 
Infrastructure in the EU in urban and rural areas (action 6b). In 2013, a Green Infrastructure 
Strategy was adopted by the European Commission, aiming at creating a strategically planned 
network of natural and semi-natural areas.37 Finally, the Commission vowed to carry out further 
work in order to propose by 2015 an initiative to ensure there is no net loss of ecosystems and 
their services (e.g. through compensation or offsetting schemes) (action 7b)38. However, as of 
today, no specific initiative has been implemented to put this No Net Loss-approach into 
practice.39 
 
Also reference is to be made to Target 1, which sets forth the full implementation of the EU Nature 
Directives and aims to halt the deterioration of the status of all protected species and habitats 
and to achieve a significant and measurable improvement in their status.40 As the majority of the 
natural habitats and species within the EU are currently in an unfavourable conservation status, 
implementing target 1 will evidently also contribute to the achievement of the 15% restoration 
target.41  
 
 
2.2. Further implementation of the 15% restoration target  
 
While the use of quantitative targets might create the false impression that no further guidance 
is needed42, the implementation of the 15% restoration target gives rise to a multitude of policy 
challenges, especially taking into account the absence of a specific definition of what exactly is to 
                                                          
36 D. Jørgensen, Ecological restoration as objective, target and tool in international biodiversity policy, Ecology and Society 2016, 
20(4), p. 43.  
37 European Commission, Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions, Green Infrastructure (GI) – Enhancing Europe’s Natural Capital, 
COM(2013) 249 final 2013.  
38 On No Net Loss, see: http://ec.europa.eu/environment/nature/biodiversity/nnl/index_en.htm (Accessed 31 March 2017).  
39 See more extensively: Cliquet, Decleer & Schoukens, supra note 30, p. 271.  
40 Ibid, pp. 268-270.  
41 S. Leemans, Preventing paper parks: How to make the EU Nature Laws work, WWF UK, 2017, 
http://www.wwf.eu/?291910/Preventing-Paper-Parks-How-to-make-the-EU-nature-laws-work (Accessed 31 March 2017).  
42 Jørgensen rightly points out that quantitative targets have become the ‘standard of technocratic management’ since they are 
easily measurable. See: Jørgensen, supra note 36.  
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be regarded as ‘restoration’.43 In previous literature on this topic, it has been highlighted that 
several specific questions relating to the 15% target remained unanswered, such as its territorial 
scope and the baseline to be used in order to measure the progress toward the policy objective.44 
Until today, the European Commission has failed to produce a fixed and comprehensive 
prioritization template for the Member States when setting up national and/or regional ecological 
restoration strategies. However, in a 2014 communication to the EU Member States the European 
Commission underscored the relevance of the conclusions of a study entitled ‘Priorities for 
restoration of ecosystems and their services in the EU’ it had commissioned to help Member 
States with the development of prioritisation frameworks for the restoration of ecosystems, i.e. 
ecological restoration.45 The 2013 Report states that ecological restoration should primarily be 
seen as a process and not necessarily as a final destination.46 In particular, it assumes that for any 
ecosystem type, several states or ecological conditions can be described along a continuum from 
poor to excellent. A so-called ‘four level model for ecosystem restoration’ is derived from these 
principles.47 The model divides the continuum of ecosystem condition from poor (e.g. urban 
areas) to excellent (e.g. wilderness areas) into four distinct levels. Any significant improvement 
that moves an area to a better state or condition should be regarded as a contribution to the 15% 
restoration target. This approach seems to leave more room for pragmatism.48  
 
It is interesting to point out that the 2013 Report also tries to provide comprehensive answers to 
some of the persisting uncertainties surrounding the exact scope of the 15% restoration target. 
For one, it assumes that the entire EU territory is included in the scope of the 15% restoration 
target.49 Moreover, the 2013 Report suggests that the 15% target applies to both the marine and 
the terrestrial area. For clarity’s sake, the 2013 Report proposes to apply the 15% target to each 
Member State instead of applying it to bio-geographical regions of the ecosystems.50 Describing 
ecological restoration as a process rather than a destination appears sensible in view of the 
limited success of ecological restoration efforts so far.51 However, some authors point out that 
the model fails to take into account the existing degree of ecosystem degradation or 
improvement and therefore does not as such allow an assessment of the success of achieving 15 
percent net improvement or any other quantitative target. 52 It is also submitted that the 
implementation of the four-level model in the field would remain exceedingly laborious since it 
                                                          
43 Ibid.  
44 H. Schoukens, Ecological restoration as the 21st Century Environmental Paradigm? In: J. De Bruyne, M. De Potter Ten Broeck & 
I. Van Hiel (eds.), Policy within and through law, Maklu, 2015, p. 69.  
45 European Commission, Note to the Nature Directors, Env B02 PM/oe ARES(2014), 23 April 2014.  
46 J. Lammerant et al., Implementation of 2020 EU Biodiversity Strategy: Priorities for restoration of ecosystems and their services 
in the EU. Report to the European Commission, 2013, ARCADIS, in cooperation with ECNC and Eftec, 
http://ec.europa.eu/environment/nature/biodiversity/comm2006/pdf/2020/RPF.pdf (Accessed 31 March 2017), p. 16. 
47 Ibid, p. 19.  
48 Ibid, p. 18.  
49 Ibid, p. 21.  
50 Ibid, p. 19.  
51 See for instance: M. Curran, S. Hellweg & J. Beck, Is There Any Empirical Support for Biodiversity Offset Policy?, Ecological 
Applications 2014, pp. 617-632. 
52 See extensively: J.S. Kotiaho et al., Framework for assessing and reversing ecosystem degradation. Report of the Finnish 
restoration prioritization working group on the options and costs of meeting the Aichi biodiversity target of restoring at least 15 
percent of degraded ecosystems in Finland, 2016, Ministry of the Environment, pp. 22-24. See also: D.P. Tittensor, A mid-term 
analysis of progress toward international biodiversity targets, Science 2014, 346, pp. 241-244.  
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requires the development of descriptors of the ecosystem condition at each of the four levels, 
and for each degraded component in each of the ecosystems, threshold values for moving 
between each of the four levels.53  
 
Given the many variables at play, it should be clear that the prioritisation of the most valuable 
target areas for restoration is giving rise to many uncertainties. For example, Egoh et al. have 
underscored the need to focus restoration efforts on habitats with inadequate conservation 
status.54 Even so, Kotiaho et al. consider the latter approach to be flawed because, amongst other 
things, it neglects that environmental degradation has two components, being the extent of the 
area that has become degraded or restored and the magnitude of the degradation or 
deterioration, or its counterpart improvement at any location.55 Accepting that restoration 
policies have only limited financial resources at their disposal, one should increasingly focus 
restoration on environments where there is a great likelihood for success with low to moderate 
costs.56  
 
 
3. Legal analysis: what is the status of the current EU regulatory framework regarding ecological 
restoration? 
 
As the 15% restoration target put forward by the EU Biodiversity Strategy is in itself not legally 
binding, the increased reliance on studies and reports provides few incentives for Member States 
to come forward with effective ecological restoration strategies themselves. This finding is further 
underscored by the simple fact that as of today, only a few Member States have come forward 
with a sound national restoration strategy framework.57 Against this backdrop, it needs to be 
assessed to what extent the existing EU environmental directives, as well as the CFP and CAP, 
already comprise further legal obligations as to ecological restoration and and therefore possibly 
might serve as an alternative, additional catalyst to stimulate restoration in the field.  
  
 
3.1. Towards a comprehensive definition: what is ecological restoration exactly? 
 
3.1.1. A plethora of definitions in international policy documents and literature 
 
Needless to say, a precise definition of the concept ‘ecological restoration’ is crucial to allow for 
a meaningful implementation of the 15% restoration target in the field.58 At first sight it seems 
relatively easy to determine what exactly is meant by ecological restoration. Several authors make 
                                                          
53 Ibid.  
54 B.N. Egoh et al., Exploring restoration options for habitats, species and ecosystem services in the European Union, Journal of 
Applied Ecology 2014, 51, pp. 899-908. 
55 Ibid.  
56 J.S. Kotiaho & A. Moilanen, Conceptual and operational perspective on ecosystem restoration options in the European Union 
and elsewhere, Journal of Applied Ecology 2015, 52, pp. 816-819.  
57 See also: J. Cortina-Segarra, K. Decleer & J. Kollmann, ‘Biodiversity: Speed restoration of EU ecosystems, Nature 2016, 535, p. 
231.  
58 Jørgensen, supra note 36.  
-48-
8 
 
use of the Oxford English Dictionary, which proposes the following definition of restoration: ‘the 
action of restoring to a former state or position’.59 Applying the latter definition to a situation of 
environmental degradation entails that ecological restoration would encompass any activity that 
helps in further assisting the process of recovery of a degraded ecosystem.60 By all measures, the 
most commonly cited definition of ecological restoration is the one set forward by the Society for 
Ecological Restoration (SER). According to the SER 2004 Primer on ecological restoration is to be 
regarded as ‘the process of assisting the recovery of an ecosystem that has been degraded, 
damaged or destroyed’.61 The definition highlights the intentional character of restoration 
actions, which are thereby distinguished from the process of natural succession.62 Or, to 
paraphrase Aronson and Alexander, ecological restoration is about ‘rolling up our sleeves’ to 
improve the conditions of degraded ecosystems.63 Obviously, there are many recovery actions 
that might count as ecological restoration in the light of the rather flexible stance on ecological 
restoration resulting from the above-mentioned definitions. For instance, recovery measures 
such as reintroduction actions, re-establishing hydrology and the active restoration of native plant 
communities all qualify as ecological restoration. Even so, the emphasis on ‘active measures’ does 
not imply that ‘protective’ or passive measures can also be included in a wider restoration 
strategy, especially when they tackle ongoing degradation.64  
 
In the available literature, a further distinction is made between ecological restoration and other 
concepts, such as rehabilitation, remediation and reclamation.65 The term ecological restoration 
is exclusively reserved for situations in which the goal is specifically to return the damaged 
ecosystem to some historic, pre-disturbance reference system, be it natural or semi-natural, 
whereas rehabilitation and/or replacement is similar to restoration but without an explicit focus 
on reaching an original status.66 This seminal dichotomy is also reflected in the 2015 
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services (IPBES) 
definition, which describes ‘restoration’ as ‘any intentional activity that initiates or accelerates 
the recovery of an ecosystem from a degraded state’, whereas ‘rehabilitation’ is defined with 
reference to ‘restoration activities that may fall short of fully restoring the biotic community to 
its pre-designation state’.67 In the context of remediation and reclamation as well, the emphasis 
                                                          
59 See also:  S.K. Allison, Ecological restoration and environmental change, Routledge, 2012, p. 20.  
60 Bradshaw, supra note 1, pp. 5-6.  
61 Society for Ecological Restoration International Science & Policy Working Group, The SER 
International Primer on Ecological Restoration, www.ser.org & Tucson: Society for Ecological Restoration International, 2004.  
62 Allison, supra note 59, p. 5.  
63 Aronson & S. Alexander, supra note 16, pp. 293-296. 
64 K.A. Keenleyside, N. Dudley, S. Cairns, C.M. Hall & S. Stolton, Ecological Restoration for Protected Areas, Principles, Guidelines 
and Best Practices, 2012, Switzerland, pp. 9-13. 
65 Bradshaw, supra note 1, pp. 5-6; Allison, supra note 59, pp. 21-22; Telesetsky, Cliquet & Akhtar-Khavari, supra note 23, pp. 22-
25. 
66 See for instance: J. van Andel & J. Aroson, Getting started, In: J. van Andel & J. Aronson (eds.), Restoration Ecology: The New 
Frontier, Wiley-Blackwell, 2012, p. 7. The authors also distinguish ecological restoration from ‘near-natural restoration’, which 
aims at almost non-assisted natural recovery.  
67 Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Service (IPBES), Scoping for the Thematic Assessment 
of Land Degradation and Restoration. Decision IPBES-3/1 Annex VIII (advance version) adopted by the third session of the plenary 
meeting held from 12-17 January 2015, Bonn, Germany.  
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is more on the process than on an end point reached or there is no intention of returning to an 
original state.68  
 
3.1.2. The quest for a comprehensive legal definition of ecological restoration  
 
As stated above, the EU Biodiversity Strategy lacks a fixed and comprehensive definition of 
ecological restoration. Even so, a Commission working paper of 2011 defined restoration as 
follows: ‘The restoration of ecosystems and their services is understood as actively assisting the 
recovery of an ecosystem that has been degraded, damaged, or destroyed, although natural 
regeneration may suffice in cases of low degradation. The objective should be the return of an 
ecosystem to its original community structure, natural complement of species, and natural 
functions to ensure the continued provision of services in the long term, although in cases of 
extreme degradation, the focus on specific services may be justified’.69 Kotiaho et al. rightly point 
out that the latter definition has two important drawbacks.70 First, it appears to indicate that the 
recovery of an ecosystem can be exclusively human-induced, while in reality ecological 
restoration actions can merely facilitate the recovery process. Second, and perhaps more 
fundamentally, it ignores that in most instances restoration will not be technically feasible.  
 
As to the latter point, recent research has indeed revealed that in many instances restoration 
performance is limited and, if ultimately successful, is associated with considerable time lags and 
delays.71 For one, a 2012 review of wetland restoration concluded that current restoration 
practices fail to restore original and historic levels of wetland ecosystem functions, even after 
many decades.72 Moreover, even assuming that a return of an ecosystem to its historic trajectory 
is possible, ecosystems are dynamic and in a constant state of flux rather than static.73 According 
to a study on the costs of implementing Target 2 of the EU Biodiversity Strategy at EU level, a total 
restoration toward the original condition of the affected ecosystems would be prohibitively 
expensive in most situations and often impossible.74 In the latter context, the costs for restoration 
have been estimated on the basis of restoration of key species, properties and processes of 
ecosystems and their functions.75 As alluded to above, the 2013 Report commissioned by the 
European Commission introduced a so-called 4-level model, which is based on the assumption 
that a full restoration of 15% of the EU territory to its original condition is unrealistic given the 
massive financial investments this would require.76  
                                                          
68 Bradshaw, supra note 1, p. 6.  
69 European Commission, Commission Staff Working Paper. Impact Assessment. Accompanying the document Communication 
from the Commission to the European Parliament, the Council, the Economic and Social Committee and the Committee of the 
Regions, ‘Our life insurance, our natural capital: an EU biodiversity to 2020’, COM(2011) 244 final, 2011, p. 21. 
70 Kotiaho et al., supra note 52, p. 16.  
71 M. Curran, S. Hellweg & J. Beck, Is There Any Empirical Support for Biodiversity Offset Policy?, Ecological Applications 2014, pp. 
617-632. 
72 See also: M. Moreno-Mateos et al., Structural and functional loss in restored wetlands ecoystems, Plos Biol 2012, 10, e1001247. 
73 Allison, supra note 59, p. 61. 
74 G. Tucker, E. Underwood, A. Farmer, R. Scalera, I. Dickie, A. McConville & W. van Vliet, Estimation of the financing needs to 
implement Target 2 of the EU Biodiversity Strategy. Report to the European Commission, London, Institute for European 
Environmental Policy, 2013, p. 31. 
75 See more extensively: Cliquet, Decleer & Schoukens, supra note 30, p. 272.  
76 Lammerant et al., supra note 46, pp. 16-17.  
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As such, the EU Nature Directives would provide the most logical starting point in a quest for a 
legal definition of the concept of ‘ecological restoration’. Yet neither the Habitats Directive nor 
the Birds Directive include an explicit definition of the concept of ‘ecological restoration’. This is 
not surprising in itself, given the relatively ‘old’ age of both directives.77 And while, for instance, 
the Habitats Directive explicitly obliges Member States to achieve the favourable conservation 
status for the habitats and species listed in its annexes, which points to a duty to implement 
concerted restoration actions for the natural habitats and species listed in their annexes, it does 
not lay down generally applicable restoration priorities and standards.78  Interestingly, the 
Environmental Liability Directive (2004/35/CE)79, which is of a more recent date and puts forward 
remediation duties in the specific context of ecological damage by operational activities80, does 
try to give more guidance regarding the exact aims of ecological restoration and rehabilitation 
measures.81 According to Article 2(15) of the Environmental Liability Directive, ‘recovery’, 
including ‘natural recovery’, means, in the case of damage to water,  protected species and 
natural habitats, the return of damaged natural resources and/or impaired services to baseline 
condition. In addition, when clarifying the so-called remediation measures, which an operator 
whose activities cause ecological damage is required to take, the Environmental Liability Directive 
refers to notions such as rehabilitation and restoration, which are frequently used in policy 
documents regarding ecological restoration.82  
 
Pursuant to Article 2, 11° of the Environmental Liability Directive remediation measures should 
be interpreted so as to cover ‘any action, or combination of actions, including mitigating or 
interim measures to restore, rehabilitate or replace damaged natural resources and/or impaired 
services, or to provide an equivalent alternative to those resources or services as foreseen in 
Annex II’ (emphasis added). This definition clearly hinges on the distinction between restoration, 
rehabilitation and replacement referred to above. Even more interestingly, Annex II makes a 
further distinction between ‘primary’, ‘complementary’ and ‘compensatory remediation’, which 
seems to provide further clues as to the exact implementation of ecological restoration. The 
purpose of primary remediation is to restore the damaged natural resources and/or services to, 
or towards, baseline condition.83 This concept thus covers traditional types of ecological 
restoration measures, aiming at the restoration of the impacted ecosystem to its original pre-
damage baseline condition. If the damaged natural resources and/or services do not return to 
baseline condition, ‘complementary remediation’ will be undertaken. The purpose of 
complementary remediation is to provide a similar level of natural resources and/or services as 
would have been provided if the damaged site had been returned to its baseline condition.84 As 
                                                          
77 See more extensively: H. Schoukens, Habitat restoration measures as facilitators for economic development within the context 
of the EU Habitats Directive: Balancing no net loss with the preventive approach?, Journal of Environmental Law 2017, 29, pp. 47-
73. 
78 Schoukens, supra note 44, p. 72.  
79 Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard to 
the prevention and remedying of Environmental Liability, OJ L 143/56 (further referred to as ‘Environmental Liability Directive’). 
80 Article 3(1) (b) of the Environmental Liability Directive. See infra, section 3.4.2.  
81 See more extensively: V. Fogleman, The threshold for liability for ecological damage in the EU, In: C.H. Born et al., supra note 
30, pp. 193-195.  
82 Article 6(2)(c) and (e) of the Environmental Liability Directive.  
83 Annex II, 1.1.1 of the Environmental Liability Directive.  
84 Annex II, 1.1.2 of the Environmental Liability Directive.  
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can be derived from its definition, it relates more to ‘rehabilitation’ and ‘replacement’ than 
traditional ecological restoration measures.  
 
The limited scope of the Environmental Liability Directive, which is addressed more into detail 
below, renders it inapt to serve as all-encompassing instrument regarding ecological restoration. 
In other EU environmental directives, however, also no explicit definition of the concept of 
‘ecological restoration’ can be retrieved. Tellingly, the European Agricultural Fund for Rural 
Development (EAFRD) Regulation 1305/2013, which lays down general rules regarding EU 
support for rural development, including nature conservation, does not contain a precise 
definition of the concept of ecological restoration, either.85 Yet as already noted with respect to 
the EU Nature Directives, the mere absence of a comprehensive definition of ecological 
restoration should not blur the fact that directives such as the Water Framework Directive and 
the Marine Strategy Framework Directive do contain a strong restoration impetus for the 
Member States.  
 
 
3.2. Degradation and baselines: what yardstick to be used when setting restoration targets? 
 
The available literature regarding ecological restoration has consistently underlined the 
importance of a common understanding of the term ‘degraded ecosystem’ and of laying down a 
concrete baseline against which progress toward restoration targets can be measured.86 A 
common understanding of the applicable baseline is key to ensure a comprehensive 
implementation of the 15% restoration target.87 Whereas the EU Biodiversity Strategy in itself 
lacks a well-defined baseline scenario against which progress is to be measured, it is generally 
accepted that the progress of the restoration actions should be measured against the 2010 EU 
Biodiversity baseline report.88 Also, efforts have been made to map the pressure on ecosystems 
and to assess the current condition of ecosystems, for instance in the context of the so-called 
European Environment Agency’s Mapping and Assessment of Ecosystem and their Services 
(MAES) initiative.89 Yet EU environmental law does set out a plethora of yardsticks and reference 
conditions to be used when laying out protection and recovery measures for degraded 
environments.  
 
3.2.1. Persisting ambivalence when establishing a clear-cut baseline: a pre-degradation state?  
 
Some authors have criticized the use of arbitrarily chosen baselines, such as 2010, for not fully 
reflecting the extent of land degradation or recovery. Instead, they propose to use an ecosystem’s 
natural state, which has no human-caused loss of biodiversity or of ecosystem functions, as a 
                                                          
85 Regulation (EU) No 1305/2013 of the European Parliament and of the Council of 17 December 2013 on support for rural 
development by the European Agricultural Fund for Rural Development (EAFRD) and repealing Council Regulation (EC) No 
1698/2005 [2013] OJ L 347/487 (further referred to as ‘EAFRD-Regulation’).  
86 Jørgensen, supra note 25, p. 2980.  
87 Egoh et al., supra note 54, pp. 905-907.   
88 See i.a.: Kotiaho et al., supra note 52, pp. 16-17.  
89 European Environment Agency, EEA Report N° 3/2016 Mapping and assessing the condition of Europe’s ecosystems: progress 
and challenges, http://www.eea.europa.eu/publications/mapping-europes-ecosystems (Accessed 31 March 2017).  
-52-
12 
 
benchmark.90 In previous analysis I have argued that by using 2010 as a reference point, one risks 
to disregard the biodiversity loss that has been inflicted upon biodiversity, often in clear defiance 
of the protective duties imposed on Member States by the applicable environmental EU directives 
throughout the past decades.91 Yet it should be noted that doubts persist with respect to the 
practicality of using numerical targets for ecological restoration.92 Therefore determining a pre-
degradation state as a benchmark to analyse progress toward the 15% restoration target can 
certainly give rise to additional complexities, as will be demonstrated below.   
 
Authors like Allison point out that coming up with objectively determined historic baseline 
conditions remains an extremely difficult exercise.93 In the Americas and Australia the arrival of 
Europeans gave rise to significant changes in the environment, making it a more appropriate 
reference point to direct restoration efforts to.94 Little explanation is needed to understand that 
defining a pre-degradation reference state in the European context will give rise to even more 
complex discussions.95 Even Kotiaho, who is one of the main advocates of using a pre-human pre-
degradation state as a baseline, appears to recognize that there are doubts as to whether one 
can really accept there to be a natural state without human intervention.96 Other authors have 
also questioned whether and, if so, to what extent humans can really be considered part of the 
natural ecosystem.97 
 
In my view, it remains desirable to maintain a categorical distinction between two distinct 
approaches to the concept of baseline. On the one hand, there is the use of the term ‘baseline’ 
as a ‘natural state’ or ‘reference point’, which is of major importance to assess the difference 
between the current, often degraded condition of an ecosystem and the pre-degradation 
condition (and thus to define the concept of ‘degradation’). In this context, the notion of baseline 
serves as an ecological yardstick against which the competent authorities are to specify their 
more concrete restoration objectives, which do not necessarily correspond to a pre-degradation 
state. On the other hand, one might refer to the concept of ‘baseline’ as a benchmark to measure 
the progress toward the 15% restoration target, as included in the recent policy documents. As 
to the latter context, the choice of 2010 as a temporal benchmark still appears justifiable, since 
this date unequivocally represents the policy shift to ecological restoration at international and 
EU level. However, this should us not lead to negate the fact that some of the existing restoration 
duties included in the EU environmental directives already applied prior to that date. In other 
words, by using 2010 as baseline one might partially ignore the previous conservation and 
restoration commitments that preceded that date.  
 
Interestingly, using a pre-human reference state as a stringent baseline may at some points even 
stand at odds with the content of some of the applicable EU environmental directives, for they 
                                                          
90 J.S. Kotiaho, B. ten Brink & J. Harris, Land use: A global baseline for ecosystem recovery, Nature 2016, 532, p. 37.  
91 Schoukens, supra note 44, p. 71.  
92 Jørgensen, supra note 36.  
93 S.K. Allison, What do we mean when we talk about ecological restoration, Ecological restoration 2004, 22(4), p. 284. 
94 See also along those lines: Schoukens, supra note 44, p. 71.  
95 Allison, supra note 59, pp. 57-58.  
96 Kotiaho et al., supra note 52, p. 17.  
97 M.L. Hunter, Benchmarks for managing ecosystems: are human activities natural?, Conservation Biology 1996, 10, pp. 695-697. 
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do not all explicitly require a return to an undisturbed situation in all contexts. For instance, the 
definition of ‘natural habitat’ in the Habitats Directive includes both ‘entirely natural’ and ‘semi-
natural’.98 It is clear that it is to be applied in a broad sense, which implies that secondary, 
anthropogenic habitats in extensive cultural landscapes with developing natural and semi-natural 
vegetation are covered by the Habitats Directive as well.99 The fact that several heathland and 
semi-natural habitat types are listed in Annex I further illustrates the latter point. Simply going 
back to a pre-human state might therefore no longer be an option in the context of such 
biodiversity, especially since many endangered species also heavily depend on the preservation 
of human-made nature. This was strikingly illustrated by the outcome of the French hamster case, 
in which France was condemned for its inadequate protection of the habitat of the Wild hamster, 
a strictly protected species under Annex IV of the Habitats Directive.100 One might deduce 
therefrom that a Member State has the obligation to provide the necessary suitable 
anthropogenic habitat, possibly through agri-environment measures, in order to improve the 
chances of recovery of a strictly protected species.101 Using a pre-human standard as a strict 
benchmark to measure the progress of the Member States toward the 15% restoration target 
might therefore give rise to situations which conflict with the very same restoration rationale on 
which the Habitats Directive itself is based. Of course, this would not always be the case. 
However, it might in some instances lead to a difficult balancing exercise between conflicting 
biodiversity goals.  
 
Compared to the relatively flexible approach laid down by the Habitats Directive, which is not 
exclusively preoccupied with recreating undisturbed wilderness areas, the Water Framework 
Directive arguably hints more explicitly at the use of pre-human degradation as an explicit 
baseline scenario when determining ecosystem-based restoration strategies. For one, Article 
4(1)(a)(ii) of the Water Framework Directive requires Member States to protect, enhance and 
restore all bodies of surface water, with the aim of achieving good surface water ecological status 
at the latest by 2015, in accordance with the provisions laid down in Annex V of the Directive.102  
 
The exact implications of this provision are addressed below.103 However, at this stage it is 
important to highlight that no explicit temporal or spatial benchmark is used to determine the so-
called reference status on which Member States are to base their national environmental quality 
standards. When determining the ‘high ecological status’104 of each water body and establishing 
                                                          
98 Article 1(b) of the Habitats Directive.  
99 Y. Epstein, J.V. Lopez-Bao & G. Chapron, A Legal-Ecological Understanding of the Favorable Conservation Status for Species in 
Europe, Conservation Letters 2015, 9, pp. 84-85.  
100 Case C-383/09, Commission v France 2011 ECR I-04869.  
101 See more extensively: H. Schoukens, Going beyond the Status Quo: Towards a Duty for Species Restoration under EU Law?, In 
V. Sancin & M.K. Dine (eds.) International law: contemporary concerns and challenges in 2014, GV Založba, Ljubljana, Slovenia, 
pp. 352-354. 
102 See more extensively on the scope of this deterioration prohibition laid down in this provision: D. Salm, The Case for Smart 
Governance in European Water Law, In: B. Vanheusden & L. Squitani (eds.), EU Environmental and Planning Law Aspects of Large-
Scale Project, 2015, pp. 215-235. See  also more extensively on the legally binding effect of this provision: J.J.H. Kempen, 
Countering the obscurity of obligations in European environmental law: an analysis of Article 4 of the Water Framework Directive, 
Journal of Environmental Law 2012, 24, pp. 520-528. 
103 See infra, section 3.2.3.  
104 See further: H. Josefsson, Ecological status as a legal construct – Determining its legal and ecological meaning, Journal of 
Environmental Law 2015, 27, pp. 231-258. . 
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the so-called reference condition, Annex V to the Water Framework Directive clearly stipulates 
that no or only very minor evidence of disturbance for each of the general physico-chemical, 
hydromorphological and biological quality elements is allowed.105 Although Annex V does not 
exactly describe this status, it still specifies that it is to be understood as an ‘undisturbed status’ 
and leaves it to the Member States to further develop this concept. Accordingly, it  does clearly 
hint at the use of relatively ‘ambitious’ reference conditions. Given the fact that ecological status 
also includes considerations regarding hydromorphology, measures aimed at re-naturation of 
many bodies to restore their natural features will be deemed necessary to achieve ‘good 
ecological status’.106 And whereas, at least according to the European Commission’s non-binding 
guidance document no. 10 on Typology, reference conditions and classification systems, this 
‘reference condition’ does not necessarily correspond to totally undisturbed or pristine 
conditions, it still implies a shift towards a comprehensive restorative approach for water bodies 
that are currently in a poor or bad status.107 The above has brought some authors to conclude 
that, when using such pristine or undisturbed conditions, legislation lays down reference 
conditions which are similar to conditions prior to the intensification of agriculture 100-150 years 
ago108, which was deemed revolutionary and groundbreaking in itself.109 However, others 
submitted that focusing on a ‘paradise lost’ has little merit in itself. Instead EU water legislation 
should aim for more realistically attainable human benefits.110 Moreover, in legal literature, the 
lack of a definition of a ‘normal’, i.e. baseline situation which also takes into account the fact that 
all water bodies have been modified and polluted by civilization for several centuries, is singled 
out as one of the Water Framework Directive’s major weaknesses.111  
 
Nonetheless, it would be erroneous to portend that the Water Framework Directive is solely 
concerned with the restoration of water bodies to a pre-degradation state. Not only do recent 
reviews of the national assessment efforts indicate that the criteria set forth by the Water 
Framework Directive are often disregarded at national level, with a tendency to resort to 
traditional management practices112, the Water Framework Directive itself seems to leave the 
Member States some leeway to account for the past human pressures on the aquatic ecosystems 
when establishing their environmental objectives. Most notably, in its Article 4(3), the Water 
                                                          
105 Annex V, 1.2 of the Water Framework Directive. 
106 Annex V, 1.2.1 and 1.2.2 of the Water Framework Directive.  
107 European Commission, Common implementation strategy for the Water Framework Directive (2000/60/EC): Guidance 
document No 10 Rivers and Lakes – Typology, reference conditions and classification systems, 2003, pp. 11-12. See more 
extensively on the contradictions between the text of the Water Framework Directive itself and the content of the Guidance, see: 
Josefsson, supra note 104, pp. 248-252.  
108 J.H. Andersen, D.J. Conley & S. Hedal, Paleoecology, reference conditions and classification of ecological status: the EU Water 
Framework Directive in practice, Marine Pollution Bulletin 2004, 49, pp. 283-290. 
109 B. Moss, The Water Framework Directive: Total environment or political compromise, Science of Total Environment, 2008, 400, 
p. 33.  
110 S. Dufour & H. Piegay, From the myth of a lost paradise to targeted river restoration: forget natural references and focus on 
human benefits, Riv Res Appl 2009, 25, pp. 568-581.  
111 Salm, supra note 102, p. 220, footnote 32. This author refers to an article of Reinhardt in this respect. See: M. Reinhardt, 
Inventur der Wasserahmenrichtlinie, NuR 2013, 35, pp. 765-773. 
112 For a critical review of the UK implementation efforts, see: Moss, supra note 109, pp. 35-38. See also more generally: D. Hering 
et al., The European Water Framework Directive at the age of 10: A critical review of the achievements with recommendations 
for the future, Science of the Total Environment 2010, 408, pp. 4007- 4019.  
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Framework Directive permits Member States to identify and designate artificial water bodies113 
and heavily modified water bodies114.  
 
Concepts like ‘heavily modified water body’ were explicitly introduced into the Water Framework 
Directive in recognition of the very fact that many water bodies in Europe have been subject to 
major physical alterations so as to allow for a range of water uses.115 This aptly illustrates that the 
Water Framework Directive, which unmistakably reflects a potentially far-reaching restoration 
rationale, does not require Member States to contemplate a total restoration of artificial and 
heavily modified bodies of water, such as channels and artificial lakes.116  
 
And while these exceptions should never be presumed to be the rule, in countries like the 
Netherlands and Belgium, more than 50% of the water bodies have been designated as heavily 
modified water bodies and, on average, Member States have around 16% of their water bodies 
identified as heavily modified water bodies.117 In literature, the fear is expressed that the overuse 
of the exemption clauses, especially given the absence on a common understanding of concepts, 
such as ‘disproportionate costs’, which are vital to ensure an effective implementation of the 
Water Framework Directive in the field.118 It already indicates that the restoration rationale 
underpinning the Water Framework Directive is but to remain ‘law in books’ when not followed 
by a rigorous implementation effort at the national level.  
 
3.2.2. How to determine the baseline conditions: ‘one out, all out’ as a restoration-friendly 
approach?  
 
Leaving aside the many complexities and ambivalences surrounding the use of baselines to 
measure progress toward the 15% restoration target, it is important to point out that several EU 
environmental directives provide concrete guidance as to the setting of concrete baselines. Yet 
obviously not all these baselines correspond with the baseline that is used in the context of the 
15% restoration target, being the environmental quality in the year 2010. This is mainly linked to 
the fact that the temporal application of so-called non-regression or standstill clauses is tied to 
the date of entry into force of the respective EU environmental directive or the designation of a 
                                                          
113 Pursuant to Article 2(8) of the Water Framework Directive ‘artificial water body’ means a body of surface water created by 
human activity. 
114 Pursuant to Article 2(9) of the Water Framework Directive ‘heavily modified water body’ means a body of surface water which 
as a result of physical alterations by human activity is substantially changed in character, as designated by the Member State in 
accordance with the provisions of Annex II. 
115 Interestingly, Article 4(3)(a) lists the activities, such as port facilities or recreation, activities for the purposes of which water is 
stored, such as drinking water supply, power generation or irrigation, water regulation, flood protection, land drainage and other 
equally important sustainable human development activities as reasons to designate a water body as ‘heavily modified water 
body’.  
116 Pursuant to Article 4(1)(a) (iii) of the Water Framework Directive Member States shall protect and enhance all artificial and 
heavily modified bodies of water, with the aim of achieving good ecological potential and good surface water at the latest in 2015, 
subject to the provisions laid down in Annex V.  
117 European Commission, Commission staff working document. Accompanying document to the communication from the 
commission to the European Parliament and the Council ‘Towards sustainable water management in the European Union, first 
stage in the implementation of the Water Framework Directive 2000/60/EC, COM (2007) 128. 
118 See more extensively: B. Boeuf, O. Fritsch & J. Martin-Ortega, Undermining European Environmental Policy Goals? The EU 
Water Framework Directive and the Politics of Exemptions, Water 2016, 2, p. 388.  
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protected site (e.g. a Natura 2000 site). Either way in the specific context of cases of ecological 
damage, the Environmental Liability Directive sets out a generic definition of the concept of 
‘baseline’. In particular, Annex I to the Environmental Damage Directive contains more detailed 
criteria on how to determine whether significant adverse changes to the baseline condition have 
occurred as a result of ecological damage. These criteria cover, among other things, the number, 
density and role of individuals in a species, the rarity of a species, its capacity for propagation or 
natural regeneration, respectively, and the capacity to recover within a short time to a condition 
equivalent or superior to the baseline condition. The Water Framework Directive in turn requires 
classification, in terms of ecological status, for all European surface waters. For that purpose 
Annex V to the Water Framework Directive includes a wide array of indicators, criteria and 
descriptors.119 Generally speaking, water bodies showing evidence of major alterations to the 
values of the biological quality elements for the surface water body type and in which the relevant 
biological communities deviate substantially from those normally associated with the surface 
water body types under undisturbed conditions, shall be classified as poor.120 In order to avoid a 
water body with the same features being classified in different classes depending on the 
applicable national classification standards, additional rules on calibration are provided.121  
 
Most importantly, though, when classifying the water bodies accordingly, the ‘one out, all out’-
principle needs to be applied.122 Accordingly, the lowest score throughout the different applicable 
subcategories for a water body – and thus not their average value – determines the final status 
class of a body of surface water. This entails that if one subcategory – for instance fish habitats – 
is in bad condition, the overall status is to be categorized as ‘poor’, even if other factors are in 
better condition. By contrast, the EU Nature Directives ostensibly lack more detailed guidelines 
for the classification of the conservation status of the natural habitats and/or species listed in 
their annexes. However, in the Commission’s non-binding Guidelines on the assessment and 
reporting obligations under Article 17 of the Habitats Directive123, which are of a more recent 
date and thus could be partly inspired by the Water Framework Directive, a classification system 
is laid down which, although it is distinctively less specified, bears great similarities to the 
classification system defined in the Water Framework Directive.124 Departing from the definition 
of ‘favourable conservation status’ contained in Article 1 of the Habitats Directive125, both for 
natural habitats and species, it determines the following five parameters that need to be 
assessed: range, population, habitat for species and future prospects. In terms of status, the 
Guidelines make a distinction between three categories: favourable – unfavourable-inadequate 
                                                          
119 Andersen, Conley & Hedal, supra note 108, pp. 286-290.   
120 Kempen, supra note 102, p. 525.  
121 Josefsson, supra note 104, pp. 238-239.  
122 Salm, supra note 102, pp. 228-229; Opinion Advocate General Jääskinen [2015] Case C-461/13 Bund für Umwelt und 
Naturschutz Deutschland e.V., para. 101.  
123 According to Article 17 Member States are required to draw up a national report on the implementation of measures taken 
under the Habitats Directive. Among other things, this report includes an evaluation of the conservation measures with respect 
to the conservation status of the natural habitat types and species listed in the Annexes I and II of the Habitats Directive.  
124 D. Evans & M. Arvela, Assessment and Reporting under Article 17 of the Habitats Directive: Explanatory Notes, Guidelines for 
the Period 2007-2012, 2011 (further referred as ‘2011 FCS Guidelines’). 
125 See more into detail infra, section 3.3.1.  
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– unfavourable-bad.126 Following the same ‘one out, all out’ rationale as put forward in the Water 
Framework Directive, the Guidelines indicate that, if any parameter of an assessment is 
unfavourable-bad, whether it be range, population, habitat or future prospects, the overall 
conclusion will be reported as unfavourable-bad, even if all the other parameters are in a 
favourable status.127 
 
Having now outlined the major classification systems underlying both the Habitats Directive and 
the Water Framework Directive, it should be noted that the application of the ‘one out, all out’ 
rationale clearly represents an application of the precautionary principle. It urges Member States 
to contemplate restoration action from as soon as one parameter for the favourable conservation 
is unfavourable instead of postponing action to the point when all parameters are unfavourable. 
Even so, as argued by some authors regarding the assessment obligations under the Water 
Framework Directive, national implementation efforts often fail to take into account the ‘one out, 
all out’ rationale in the applicable national or regional regulations.128 In view of the present 
implementation deficit regarding the EU Nature Directives, which was recently underlined by the 
outcome of the Fitness Check of the EU Nature Directives129, one might suppose that a similar 
conclusion could arise in the context of the establishment of conservation objectives for EU 
protected natural habitats and species at national level. While some authors argue that a strict 
application of the latter principle might lead to a status classification which is too low130, it can 
easily be understood why this rule implicitly opens the door for more ambitious restoration 
rationales to be included in the applicable management plans at national level. Departing from 
the lowest value, the scope of potential recovery claims might be widened substantially. 
However, as also noted by Advocate General Jääskinen with respect to the Water Framework 
Directive, this type of classification system is of relatively little use as a potential tool for decision-
making, since it does not as such focus on the precise extent of the degradation.131 Others have 
submitted that it is also questionable from an ecological perspective, especially since it fails to 
take into account the natural variability.132  In spite of the recent evolutions, which underscore 
the importance of the ‘one out, all out’ rationale, the latter approach does not seem to be settled 
practice for now at national level. Hence, the development of more detailed assessment methods 
at EU level can be seen as instrumental to urge Member States to establish a more objective 
baseline scenario, against which future restoration measures can be assessed. 
 
 
 
                                                          
126 The general evaluation matrix Member States are required to use when determining the conservation status of a given natural 
habitat or species is mentioned in Annex C to the 2011 FCS Guidelines. See also: 
https://eclass.upatras.gr/.../Annex%20C_Evaluation-matrix.doc (Accessed 31 March 2017) and 2011 FCS Guidelines, supra note 
124, pp. 34-37 (where the evaluation matrix for ‘future prospects’ is concerned).  
127 2011 FCS Guidelines, supra note 124, p. 35.  
128 See for instance: Moss, supra note 109, pp. 35-39.   
129 See: European Commission, Commission Staff Working Document – Fitness Check of the EU Nature Legislation (Birds and 
Habitats Directive), SWD(2016) 4725 final.  
130 H. Josefsson & L. Baaner, The Water Framework Directive – A directive for the twenty-first century, Journal of Environmental 
Law 2011, 23(3), pp. 463-486. 
131 Opinion Advocate General Jääskinen, supra note 122, para. 101. 
132 Moss, supra note 109, p. 38.  
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3.2.3. Addressing ongoing losses via enforceable standstill clauses?  
 
In order to render the achievement of the 15% restoration target feasible, ongoing and future 
biodiversity losses are also to be addressed.133  Small changes in an environmental driver might 
accumulate and trigger major changes in the ecosystem and lead to a so-called death by a 
thousand cuts scenario, which might further exacerbate ongoing decline and compromise 
ongoing recovery efforts.134 For this reason, the use of a significance threshold, while certainly 
helpful in the context of granting permits, might indirectly justify ongoing negative biodiversity 
trends and ongoing losses.135 Even so, some EU environmental directives explicitly exclude cases 
of ongoing deterioration from its material scope of application. For instance, Article 17, first 
indent of the Environmental Liability Directive explicitly exempts cases of ongoing environmental 
damage caused by or resulting from emissions, events or incidents that took place before its entry 
into force. In view of the limited material scope of the existing No Net Loss clauses present in the 
existing EU environmental directives136 – which do not cover cases of renewal of permits for 
ongoing operations137 – an obvious need remains for enforceable standstill obligations in EU 
environmental law, also in the context of the 15% restoration target.  
 
- Article 6(2) of the Habitats Directive: an enforceable standstill clause? 
 
Article 6(2) of the Habitats Directive plays a prominent role in this respect. This provision requires 
Member States to take appropriate steps to avoid the deterioration of natural habitats and the 
disturbance of species in designated Natura 2000 sites, which need to be designated by the 
Member States by virtue of the Birds and Habitats Directive and cover approximately 18% of the 
land area and 6% of the sea area of the EU.138 As illustrated by the jurisprudence of the CJEU, this 
standstill clause has to be interpreted as an obligation of result, entailing that the simple fact that 
a Member States has taken all reasonably practicable measures to avoid deterioration cannot 
justify a failure to comply with the standstill obligation if there is sufficient evidence of further 
deterioration.139 Moreover, in view of degrading baselines, Article 6(2) of the Habitats Directive 
it is interesting to note that the latter provision is to be approached as a catch-all obligation, 
obliging the Member States to scrutinize all potential impairing activities liable to degrade 
designated Natura 2000 sites.140 Although some confusion remains about whether Member 
States have to prohibit all forms of deterioration, including those that may not give rise to a 
significant impact on a Natura 2000 site, the CJEU has put forward a strict rationale in this 
respect.141 And while recent case-law might still allow Member States to use de minimis 
                                                          
133 Kotiaho et al., supra note 52, p. 23.  
134 See also more extensively: H. Schoukens, The ruling of the Court of Justice in Sweetman: How to avoid a death by a thousand 
cuts?, ELNI review 2014, pp. 2-12.  
135 See more extensively: P.M. Groffman et al., Ecological thresholds: The key to successful environmental management or an 
important concept with no practical application, Ecosystems 2006, 9, pp. 1-13.  
136 See infra, section 3.4.3.  
137 See for instance: Case C-275/09 Brussels Hoofdstedelijk Gewest [2011] ECR I-01753, para. 24. 
138 See more extensively on territorial and substantive scope of Natura 2000 infra, section 3.5. 
139 Case C-117/00 Commission v Ireland [2002] ECR I-05335, para. 33. See more extensively in this respect: Kempen, supra note 
102, pp. 512-514.  
140 Case C-241/08 Commission v France [2010] ECR I-01697,, para. 34-39.  
141 Case C- 258/11 Sweetman [2013] ECLI:EU:C:2013:220, para. 33.  
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thresholds if they are based on the applicable conservation objectives, Member States are not 
allowed to exempt entire categories of activities from the application of these protection rules.142 
To give but one concrete example, the case-law of the CJEU has indicated that ongoing dredging 
actions necessary to ensure continued operation of and access to the port facilities have to be 
scrutinized in order to avoid deterioration.143 In some instances, where the likelihood of 
significant effects cannot be excluded, an obligation even exists to provide for ex post monitoring 
of activities already permitted in order to avoid further decline.144  
 
- Article 12(1) of the Habitats Directive: avoiding additional losses to strictly protected species? 
 
It is to be noted that the system of strict species protection, laid down by Article 12-16 of the 
Habitats Directive and applicable to endangered species such as the Natterjack toad, the Wild 
hamster and the Gray wolf, also contains a similar non-deterioration clause.145 The relevance of 
the prohibition on deterioration and destruction of breeding sites or resting places in the context 
of hamster protection is further underscored by Advocate-General Kokott in her Opinion in the 
French hamster case. In this context, she clarified that ‘an unfavorable conservation status gives 
rise to more far-reaching obligations for the Member States (…) because the system of protection 
is intended to help to restore a favourable conservation status. The protection of breeding sites 
and resting places of a species with a very unfavorable conservation status (…) therefore requires 
a generous delimitation of territory in order to prevent the species from disappearing, and thus 
the functionality of the sites from being lost’ (emphasis added)146.  Given its wide territorial scope 
– the said prohibition is not territorially limited to protected sites such as the Natura 2000 
Network, but also applies to breeding sites in other parts of the wider landscape – this clause is 
in theory comprehensive enough to urge Member States to ban all forms of activities, including 
lawful activities such as ongoing agricultural and forestry practices, when they interfere with the 
conservation of the said species.147 This view is supported in the Guidance document issued by 
the European Commission on strict species protection148 and can also be derived from recent 
case-law development, such as the said French hamster case, in which France was ultimately 
condemned for not having reversed damaging agricultural practices in view of their incremental 
impact on this endangered rodent species.149 
 
- Article 4(1) of the Water Framework Directive: a surprising twist? 
 
With respect to deterioration of water bodies, recent case-law developments pertaining to the 
non-deterioration prohibition contained in Article 4(1)(a)(i) of the Water Framework Directive 
                                                          
142 Commission v France, supra 140, paras. 38-39.  
143 See in particular: Case C-226/08 Stadt Papenburg [2010] ECR I-131, para. 49. 
144 Case C-399/14 Grüne Liga Sachsen [2016] ECLI:EU:C:2016:10,  paras. 44-46. On the same date, the CJEU also issued a second 
decision in which a similar rationale was used. See: Case C-141/14, Commission v Bulgaria [2016] ECLI:EU:C:2016:8. 
145 Case C-98/03 Commission v Germany [2006] ECR  I-00053, para. 55.  
146 Opinion Advocate General Kokott, Case C-383/09, Commission v France [2011], para. 37. 
147 Case  C-6/04, Commission v UK [2005] ECR 2005 I-09017, para. 109.  
148 European Commission, Guidance document on the strict protection of animal species of Community interest under the Habitats 
Directive 92/43/EEC (further referred to as ‘EC Strict Species Protection Guidance’), 2007. 
149 See more extensively: H. Schoukens & K. Bastmeijer, Species protection in the European Union: How strict is strict?, In: C.H. 
Born et al., supra note 30, pp. 132-145.   
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might reflect an equally stringent rationale. In the much-discussed Weser case, the CJEU clarified 
that, firstly, the environmental objectives laid down by Article 4(1)(a)(i)-(iii) of the Water 
Framework Directive are to be interpreted in such a manner that they require the national 
authorities to refuse authorisation for a project that may cause a deterioration of the said water 
body.150 Secondly, refuting the more flexible ‘status class approach’ that had been advocated by 
some legal scholars151, the CJEU held that the latter concept must be construed in such a manner 
that there is a deterioration as soon as the status of at least one of the quality elements or criteria, 
within the meaning of Annex V of the Water Framework Directive, falls by one class, even if this 
does not result in a fall in the overall classification of the body of surface water.152 Reinforcing its 
status quo approach within the context of severely degraded waterbodies, the CJEU added that, 
if the quality element is already in the lowest class, ‘any deterioration of that element constitutes 
a ‘deterioration of the status’ of a body of surface water, within the meaning of Article 
4(1)(a)(i)’153.  
 
Not unsurprisingly, the strict stance of the CJEU has been repudiated in legal literature and put 
aside as ‘normative vigour’, since it seems to reject a so-called balancing approach, where a less 
rigid weighing of interests would be possible during the permitting stage.154 Some authors state 
that this focus on binding self-executive norms stands at odds with the European Commission’s 
more flexible approaches towards sustainable development which are reflected in other policy 
documents.155 Evidently, the precise application of standstill clauses might vary in the light of the 
restoration strategies already implemented and does not necessarily entail that national 
permitting authorities should retain some discretion, for instance allowing them to focus on the 
shutting down of seriously polluting factories rather than blocking new, more sustainable 
projects.156 Still, the strict application of the standstill clauses in recent jurisprudence of the CJEU 
appears to be more than logical in the light of the ambitious restoration imperative underlying 
these instruments. Indeed, reasserting the binding effect of standstill clauses urges Member 
States to tackle ongoing degradation liable to undo the beneficial effects resulting from recently 
implemented recovery efforts.  
 
 
3.3. Legal restoration targets: what ambition level is in order when implementing restoration 
actions?  
 
As already underlined above, establishing a historic trajectory or a reference point to be used in 
order to further implement the concept of ecological restoration may give rise to additional 
                                                          
150 Case C-461/13, Bund für Umwelt und Naturschutz Deutschland eV [2015] ECLI:EU:C:2015:433, para. 43.   
151 Some legal scholars had argued that one could only speak of a ‘deterioration’ of the surface water body when it has to be 
reclassified to a worse status class according to Annex V to the Water Framework Directive. See Salm, supra note 102, p. 227, 
footnote 77.  
152 Bund für Umwelt und Naturschutz Deutschland eV, supra note 150, para. 67-68. 
153 Ibid, para. 69.  
154 See for instance: F.H. Kistenkas & I.M. Bouwma, Barriers for the ecosystem services concept in European water and nature 
conservation law, Ecosystem services (2017), http://dx.doi.org.10.1016/j.ecoser.2017.02.013; Salm, supra note 102, pp. 230-235.  
155 Kistenkas & Bouwma, supra note 154.  
156 See in this regard: Salm, supra note 102, p. 235.  
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complications. The definition of the term ‘historic trajectory’ by the Society for Ecological 
Restoration (SER) aptly illustrates the many uncertainties that might arise. It is held that such 
trajectory describes the ‘development pathway of an ecosystem through time (…) The trajectory 
embraces all ecological parameters. Any given trajectory is not narrow and specific. Instead, a 
trajectory embraces a broad yet unconfined range of expressions through time’.157 In literature, 
it is underscored that, technically speaking, a return to past ecosystems is not possible since 
‘history cannot be repeated’.158 This debate has grown ever more complex in recent years, 
especially with the arrival of new and controversial concepts159 such as the notion of ‘novel 
ecosystems’.160  While defining a reference ecosystem as a scenario which is only slightly different 
from the pristine might be sensible for assessing the scope of previous degradation, this does not 
necessarily mean that the restoration target needs to reflect that utopian historical condition in 
its entirety. As Kotiaho et al. put it, ‘the natural state (…) itself need not be the target’.161 Indeed, 
restoration targets are the result of a political decision-making process that also takes into 
account social, economic and ecological interests. Needless to say that it would be very unlikely 
to expect EU ecosystems to totally recover from centuries of degradation in a timescale of 10 to 
20 years, especially taking into account the slow response of damaged ecosystems to recovery 
and restoration measures and the additional challenges put forward by new stressors, such as 
climate change.162 That said, the question arises as to what extent the already applicable 
environmental objectives within the existing EU environmental directives, such as ‘favourable 
conservation status’, interfere with the overarching 15% restoration target.  
 
3.3.1. Favourable conservations status (Nature Directives) as progressive and surprisingly flexible 
benchmark? 
 
The concept of ‘favourable conservation status’ is arguably central to the further understanding 
and implementation of the EU Nature Directives. It  is a legal concept163 explicitly defined by 
Articles 1(e) and (i) of the Habitats Directive regarding habitats and species respectively and 
constitutes the major yardstick against which the conservation measures of the Member States, 
both as to area protection (Natura 2000)164 and as to strictly protected species (Annex IV) are to 
                                                          
157 Society for Ecological Restoration, supra note 63.  
158 Van Andel & Aronson, supra note 65, p. 7.  
159 Some authors refer to the concept of ‘novel ecosystem’ as a ‘Trojan horse’ for nature conservation. See for instance: C. Murcia, 
D. Simberloff & J. Aronson,  ‘Novel ecoystems’ are Trojan horse for nature conservation, 2015, https://ensia.com/voices/novel-
ecosystems-are-a-trojan-horse-for-conservation/ (Accessed 31 March 2017). See also: C. Murcia et al., A critique of the ‘novel 
ecosystem’ concept, Trends in ecology and evolution 2014, 10, pp. 548-553.   
160 R.J. Hobbs, E. Higgs & J. A. Harris, Novel ecosystems: implications for conservation and restoration, Trends in Ecology & 
Evolution 2009, 24, pp. 599-605; R.J. Hobss et al., Novel ecosystems: theoretical and management aspects of the new ecological 
world order, Global Ecology and Biogeography 2006, 15, pp. 1-7.  
161 Kotiaho et al., supra note 52, p. 19.  
162 An extensive review of 240 recovery studies across terrestrial and aquatic ecosystems revealed mean recovery times of 10 to 
20 years for freshwater, brackish and marine ecosystems. See: H.P. Jones & O.J. Schmitz, Rapid recovery of damaged ecosystems, 
Plos ONE 2009, 4(5), pp. 1-6.  
163 See more extensively: Epstein, Lopez-Bao & Chapron, supra note 99, pp. 81-83; Y. Epstein, Favourable Conservation Status for 
Species: Examining the Habitats Directive’s Key Concept Through a Case Study of the Swedish Wolf, Journal of Environmental Law 
2016, 28, pp. 221-244; A. Trouwborst, L. Boitani & J.D.C. Linnell, Interpreting ‘favourable conservation status’ for large carnivores: 
how many are needed and how many are wanted?, Biodivers Conserv 2016, p. 37. 
164 More extensively on the rules on area protection included in the EU Nature Directive, see infra, section 3.5.1.   
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be assessed. And while the concept is not explicitly mentioned in the Birds Directive, the explicit 
reference to conservation objectives in Article 6(2) to 6(4) of the Habitats Directive underscores 
its relevance, at a very minimum for Special Areas of Protection (SPAs) designated pursuant to 
the Birds Directive.165 Pursuant to Article 1(i) of the Habitats Directive, the conservation status of 
a species encompasses ‘the sum of the influences acting on the species concerned that may affect 
the long-term distribution and abundance of its populations within the territory referred to in 
Article 2’.166 In addition, the conservation status of a species will be regarded as ‘favourable’ 
according to the said provision when the population dynamics of the species concerned indicate 
that it is maintaining itself on a long-term basis as a viable component of its natural habitat, the 
natural range of the species is neither being reduced nor is likely to be reduced for the foreseeable 
future and there is, and there will probably continue to be, a sufficiently large habitat to maintain 
its populations on a long-term basis. 
 
In its previous case-law, the CJEU repeatedly stressed the importance of the concept of favourable 
conservation status, for instance when issuing derogations for strictly protected species, such as 
Gray wolves, under Article 16 of the Habitats Directive.167 However, as of today, it has not issued 
a decisive ruling in which it has come forward with more substantial guidance regarding the 
concrete interpretation of the concept. Over the past few years, however, the European 
Commission has produced several guidance documents in which the concept of favourable 
conservation status is further clarified to the Member States. Although these guidelines are not 
binding in legal terms168, when taken together with the objectives of the Habitats Directives and 
recent case-law developments, they nevertheless contain important clues as to the concrete 
application of the concept of favourable conservation status. Most interesting in this respect are 
the 2011 FCS Guidelines, clarifying how Member States should report the favourable conservation 
status in the context of the obligation to report under Article 17 of the Habitats Directive.169  
 
In terms of geographical scale one might submit that the favourable conservation status is to be 
principally achieved at European level or biogeographical level, as the Habitats Directive explicitly 
aims to ‘contribute towards ensuring bio-diversity through the conservation of natural habitats 
and of wild fauna and flora in the European territory of the Member States to which the Treaty 
applies’.170 However, assuming that the previous interpretation were to prevail, Member States 
that host populations of endangered species currently in danger of extinction might still justify 
inaction on their part with regard to the implementation of  further recovery measures by 
pointing to the possible still thriving populations of the protected species present in the 
neighbouring countries.171 It is not hard to imagine that, according to this line of interpretation, 
                                                          
165 Article 7 of the Habitats Directive, which applies to Special Protection Areas (SPAs) designated under the Birds Directive, makes 
clear that the provisions of Article 6(2) to (4) of the Habitats Directive apply to the SPAs. See also: European Commission, Note on 
setting conservation objectives for Natura 2000 sites, 2012, 
http://ec.europa.eu/environment/nature/natura2000/management/docs/commission_note/commission_note2_EN.pdf 
(Accessed 31 March 2017).  
166 A similar definition applies with respect to habitats, see Article 1(e) of the Habitats Directive.  
167 Case C-342/05 Commission v Finland [2007] ECR I-4713.  
168 Epstein, supra note 163, p. 227.  
169 2011 FCS Guidelines, supra note 124.  
170 Article 2(1) of the Habitats Directive. 
171 Trouwborst, Boitani & Linnell, supra note 163, pp. 48-50 
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the scope of restoration claims might be significantly reduced compared to a situation where the 
favourable conservation status is to be established at national level.172 And while the European 
Commission does not necessarily require the Member States to achieve a favourable 
conservation status for each strictly protected species within their own borders, it appears 
particularly keen on assessing whether the national conservation efforts allow the populations 
concerned to effectively contribute to the maintenance of the species at biogeographical level.173 
The French hamster case also seems endorse the latter viewpoint, since the CJEU only considered 
the conservation status of the Wild hamster in the French Alsace region.174  The CJEU’s ruling on 
the Finnish wolf hunt as well as the infringement proceedings launched by the European 
Commission against Belgium (for failing to adequately protect its population of Wild hamsters)175 
and Sweden (for failing to adequately protect its population of Gray wolves)176 point in this 
direction as well.  
 
As to the rules on area protection (Natura 2000)177, which are particularly relevant for the natural 
habitats and species mentioned in Annexes I and II to the Habitats Directive, the prevailing view 
expressed by the European Commission equally holds that the favourable conservation status has 
to be applied at national level.178 However, whenever the national conservation status of habitats 
or species is deemed unfavourable, this might entail that strict scrutiny is to be applied at the 
level of each specific protected Natura 2000 site.179 In addition to what has been concluded above 
regarding the non-deterioration duty included in Article 6(2) of the Habitats Directive, it needs to 
be recalled that this standstill clause is in any event to be applied at site level.180 
 
In view of the above-mentioned definitions of ecological restoration, it is particularly intriguing 
to further discuss to what extent the concept of favourable conservation status actually requires 
Member States to restore natural habitats or species to their former range or population levels.181 
As acknowledged by Trouwborst et al., the interpretation of the concept of favourable 
conservation status is a ‘nuanced affair’.182 The concept in itself, however, does not require the 
target to be set at a population that approaches historical levels.183 This appears to be reasonable 
since some parts of the territory of Member States might have been irreversibly damaged – for 
                                                          
172 Ibid, p. 49.  
173 See i.a.: Epstein, supra note 163, pp. 222-225.  
174 Commission v France, supra note 100, para. 24.  
175 European Commission, Reasoned Opinion 13 July 2005, Infraction case P 2001/4984. See more extensively: H. Schoukens, 
Saving the Common hamster from extinction through the EU Habitats Directive: A mandatory recovery effort, a remediation of 
past non-compliance or an exercise in futility?, Nordic Journal of Environmental Law 2017, submitted.  
176 European Commission, Additional Reasoned Opinion in Infringement Proceeding 2010/5200 (Swedish) 19 June 2015, para. 44-
51.  
177 See more on Natura 2000 infra, section 3.5.1.  
178 European Commission, Answer given by Mr. Potocnik on behalf of the European Commission to parliamentary question E-
008540/2011, 9 November 2011.  
179 See also in this respect: Cliquet, Decleer & Schoukens, supra note 30, pp. 275-276.  
180 Case C-301/12 Cascina Tre Pini ss [2014] ECLI:EU:C:2014:214.  
181 See more extensively: H. Schoukens, Towards a legally enforceable duty to restore biodiversity under EU Nature Conservation 
Law: On wild hamsters, the rule of law and species extinction, In: J. Jendroska & M. Bar (eds.), Procedural environmental rights: 
Principle X of the Rio Declaration in theory and practice (provisional title), Wroclaw, 2018, submitted.  
182 Trouwborst, Boitani & Linnell, supra note 163, p. 42.  
183 Epstein, supra note 163, pp. 238-239. 
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instance due to urbanisation or industrialization – and are therefore no longer suitable as 
potential habitats for strictly protected species, such as the European otter or the Wild hamster. 
And while the 2011 FCS Guidelines clearly advise the Member States to take into consideration 
the historical presence of habitats and species when establishing conservation targets, this does 
not imply that every single acre of woodland or heather that has been lost during the past century 
needs to be restored in order to attain the favourable conservation status at national level.184 This 
tallies with the above-mentioned concerns about setting unrealistic restoration targets that aim 
at the re-establishment of an idealized natural state which is equated with the pre-human 
state.185 After having extensively reviewed the legislative process leading to the Habitats 
Directive, some authors conclude that ‘the legislators intentionally rejected the requirement that 
species populations approach historical levels’.186  
 
Even so, recent literature has indeed aptly underscored that continued improvement of a 
conservation status might be needed for habitats and species currently in an unfavourable 
conservation status.187 In this respect, reference can be made to the setting of a favourable 
reference value for habitats and species, as is recommended by the 2011 FCS Guidelines. The 
concept of favourable reference population (FRP) is further defined as : ‘Population in a given 
biogeographical region considered the minimum necessary to ensure the long-term viability of 
the species (…)’.188 It is important, however, to distinguish the concept of FRP, which is proposed 
by the European Commission for determining a favourable conservation status, from the concept 
of ‘minimum viable population’ (MVP), i.e. the smallest number of individuals required for a 
population to have a specified probability of persisting in its natural environment.189   
 
While the concept of FRP refers to a minimum viability threshold similar to the MVP, it is generally 
agreed that the former should be set at a higher level.190 Taking into account the fact that 
concepts such as MVP already assume the presence of thousands of individuals to ensure long-
term persistent populations191, it can easily be understood that implementing the favourable 
conservation status concept within the context of concrete conservation strategies requires 
robust restorative-based strategies.192 The latter was aptly underscored by the substantive 
underpinnings of the reasoned opinion issued by the European Commission in the infringement 
proceedings regarding the Swedish wolves, where significant emphasis was placed on the 
importance of immigrating wolves to ensure the genetic health of the wolf population located in 
                                                          
184 2011 FCS Guidelines, supra note 124, p. 18.  
185 Epstein, Lopez-Bao, Chapron, supra note 99, p. 85.  
186 Epstein, supra note 163, p. 239. 
187 Schoukens, supra note 101, p. 352.  
188 2011 FCS Guidelines, supra note 124, pp. 17-18.  
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Species Conservation, Bio Sci 1981, 31, p. 131.  
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Central Sweden.193 It goes without saying that sufficient measures need to be taken as well to 
ensure that sufficient habitat remains available for endangered species. While some species, such 
as the Eurasian beaver and the Gray wolf, are capable of recolonizing former range, hereby 
entering human-dominated landscapes194, other species might require more comprehensive 
habitat restoration measures in order to ensure that ‘there is, and will probably continue to be, a 
sufficiently large habitat to maintain its populations on a long-term basis’, as is required by Article 
1(i) of the Habitats Directive. Pursuant to the latter provision, a species must also be able to 
‘maintain itself’ in order to find itself at a so-called favourable conservation status.195  
 
At the same time, however, it might appear inappropriate to strictly apply this criterion in the 
context of farmland species such as the Wild hamster, which have become almost exclusively 
dependent on the existence of low-intensive agricultural activities to thrive within the context of 
human-dominated landscapes.196 Therefore, recovery schemes for protected species need to 
include comprehensive population targets which allow the species to maintain itself on a long-
term basis, going beyond merely avoiding extinction in the short run.197 Some authors even 
submit that, rather than establishing conservation targets upward from the extinction baseline 
(represented by the MVPs) the favourable conservation targets should be established as a 
deviation from the so-called ‘carrying capacity’198, which had also been explicitly referred to in 
the 2011 FCS Guidelines as an example on how to determine the favourable reference population 
(FRP) for species.199 The 2011 FCS Guidelines clarify that the carrying capacity is to be approached 
as the largest number of individuals than can be supported by the habitat. The concept also 
stresses the ecological role of a species in the context of an ecosystem. Evidently, the latter 
approach could constitute a useful benchmark for the recovery policies for species like the Wild 
hamster, the historical presence of which is well-documented and the specific habitat 
requirements of which are relatively straightforward.200 Even so, in the past few years, an 
animated debate has ensued on the practicality of the carrying capacity approach. It is dismissed 
by some authors as being unworkable as a general rule, especially within the context of large 
carnivores within human-dominated landscapes.201 The latter criticism indirectly finds further 
support in scientific research, which found multiple instances of carnivore species changing their 
social structures and behavior when human-related food resources are available.202  Be that as it 
may, the ensuing debate strikingly illustrates the many variables at play when determining 
restoration targets on the basis of the concept of favourable conservation status. While such a 
concept seems ostensibly rigid, mainly because of its exclusive focus on certain endangered 
natural habitats or species, it does provide some room for leverage and might also allow Member 
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States to use historic distribution as one of the factors when establishing the favourable 
conservation status.   
 
3.3.2. Good ecological status (Water Framework Directive) as a reliable benchmark for ecosystem-
based restoration efforts? 
 
Article 4(1)(a)(ii) of the Water Framework Directive, when read in conjunction with Article 2(18) 
of the Water Framework Directive, obliges Member States to protect, enhance and restore all 
bodies of surface water, with the aim of achieving good surface water ecological status, at the 
latest by 2015, in accordance with the provisions laid down in Annex V to the Directive. Article 
2(22) defines ‘good ecological status’ as ‘the status of a body of surface water, so classified in 
accordance with Annex V’. Yet, as also noted above, it is ultimately up to the Member States to 
translate the relatively broad concepts included in this Annex into precise environmental quality 
standards. The concept of ‘good ecological status’ (and thus not ‘high ecological status’), which is 
put forward as the ultimate result to be achieved within this scope, clearly serves as a counterpart 
to the notion of favourable conservation status for the EU protected biodiversity. However, while 
both concepts resemble each other to some extent, it has been rightly stated in literature that 
the two concepts are not interchangeable.203 Contrary to the Habitats Directive, the focus of the 
Water Framework Directive is not exclusively on the preservation and protection of specific 
endangered habitats or species as such. The Water Framework Directive is indicative of a more 
comprehensive ecosystem-based approach, as further analyzed below.  
 
The management standard which ought to be applied when implementing the good ecological 
status, is the ecological status that shows a low level of distortion resulting from human activity, 
but deviates only slightly from those normally associated with the water body under undisturbed 
conditions. In the European Commission’s Guidance document no. 10 on typology, reference 
conditions and classification systems, the following  definition of the reference state is given: ‘a 
state in the present or in the past corresponding with very low pressure, without the effects of 
major industrialization, urbanization and intensification of agriculture, and with only very minor 
modification of physico-chemistry, hydromorphology and biology’204.  In order to be classified as 
a’ high ecological status’, there are no, or only very minor, anthropogenic alterations to the 
physico-chemical and hydromorphological quality values and the values of the biological quality 
elements for the surface water body need to reflect those normally associated with this type 
under undisturbed conditions.205 As recognized in the available literature, such a shift towards 
the restoration of a quasi-pristine condition ostensibly bolsters the emergence of restoration-
based management plans at national or regional level.206  
 
The latter view seems to underscore that, in terms of ecological restoration, the Water 
Framework Directive might, partly due to its ecosystem-based approach, contain more 
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compelling incentives for comprehensive restoration when compared with the EU Nature 
Directives, which are principally focusing on endangered species, whose existence is sometimes 
dependent on human activities, and leave more discretion to the Member States as to the 
establishment of historical baselines. However, a first nuance is in order. For one, Member States 
are as such not required to attain the ‘high ecological status’ defined above but are allowed to 
limit their recovery efforts to the re-establishment of a so-called ‘good ecological status’, which 
is less ambitiously formulated than the so-called ‘high ecological status’. Pursuant to the general 
definitions for rivers, lakes, transitional waters and coastal waters of ecological quality contained 
in Annex V to the Water Framework Directive, the values of the biological quality elements are 
allowed to exhibit low levels of distortion resulting from human activities. Yet in this context only 
slight deviations are allowed from the values normally associated with surface water. As to the 
other criteria, e.g. physico-chemical and hydromorphological quality criteria, no further 
deviations appeared permissible according to Annex V.207  
 
As is also the case with the EU Nature Directives, the progressive wording of the Water 
Framework Directive moreover does not lead to immediate results in the field. The limited 
effectiveness so far may be caused by different factors. Some authors have submitted that the 
improvement rationale underpinning the notion of ‘good ecological status’ and its associated 
timetable are clear examples of a ‘normative utopia’ in view of the degraded state of many water 
bodies in industrialized regions .208 Other authors hold that, while the aims of the Water 
Framework Directive are clear, there is overwhelming evidence that with the extended timeframe 
many water bodies will not achieve ‘good ecological status’ in due time.209 The simple fact that 
the European Commission has so far remained reluctant in taking Member States to the CJEU 
over their non-compliance with good or high ecological status by 2015, further reasserts the latter 
criticism or, alternatively, might be indicative of an extensive application of the exemption clauses 
provided in Article 4(7) of the Water Framework Directive.210  In addition, other factors might 
compound the restoration rationale underpinning the EU Water Framework Directive. For 
example, authors like Josefsson submit that the European Commission itself included a too 
narrowly defined understanding of what ‘high’ and ‘good ecological status’ involve in its Guidance 
document no. 10 on Typology, reference conditions and classification systems.211 It is argued, for 
instance, that when establishing the so-called reference conditions the biological criteria are 
wrongly reduced to mere assessment elements for modifications of the abiotic quality elements, 
thereby overlooking the biotic focus of the Water Framework Directive.212  Yet most compelling 
in the context of the current analysis is the fact that, according to Josefsson, the Guidance 
document no. 10 seems more preoccupied with negative protection duties than with reinforcing 
                                                          
207 Annex V, 1.2 of the Water Framework Directive.  
208 According to the State of the Environment report of 2015 the objective of reaching a good ecological status was only likely to 
be met by 53% of surface water bodies, which represents only a modest improvement. See: European Environment Agency, The 
European Environment – state and outlook 2015: synthesis report, 2015, pp. 62-63; European Environment Agency, European 
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the restoration rationale underlying Article 4(1)(a)(ii) of the Water Framework Directive.213 The 
lack of a sufficiently strict translation of the ecological rationale of the Water Framework Directive 
might, through implementation and intercalibration, might ultimately result in half-hearted 
national environmental quality standards and restoration strategies.214 
 
Interestingly, Article 4(5) of the Water Framework Directive also explicitly allows Member States 
to achieve less strict environmental objectives than those required by Article 4(1) of the Water 
Framework Directive.215 Likewise, mention needs to be made of the so-called ‘good ecological 
potential’, which is applicable to the designated highly modified and artificial water bodies. As 
indicated above, Article 4(1)(a)(iii) of the Water Framework Directive allows Member States to 
apply less strict environmental objectives to the latter categories of water bodies, which might 
also lead to less ambitiously formulated restoration or recovery strategies.  
 
In literature, the notion of ‘good ecological potential’216 is defined as ‘the ecological quality 
expected under the conditions of the implementation of all possible measures’.217 In its Guidance 
document no. 4 on Identification and designation of heavily modified and artificial water bodies, 
the European Commission clarified that the concept of ‘good ecological potential’ give Member 
States some discretion by allowing ecological impacts resulting from those physical alterations 
‘that (i) are necessary to support a specified use or (ii) must be maintained to avoid further effects 
on the wider environment’.218 Now, when assessing the definition of ‘good ecological potential’, 
we also note that ‘slight changes in values’ are permissible. Recent literature indicates that 
different approaches towards ecological assessment have emerged219, which might ultimately 
adversely impact the setting of goals in terms of ecological restoration.220 As a preliminary 
conclusion, it can thus be submitted that, in theory, the environmental objectives included in 
Article 4(1)(ii) of the Water Framework Directive are strong precursors of a shift towards more 
robustly formulated restoration strategies. However, the progressive timeframe appears largely 
utopic in view of the degraded state of many water bodies due to the cumulative impacts of 
industrialisation and intensive agriculture over the past centuries and the extensive application 
that is made of the possibility to designate water bodies as heavily modified water bodies.  
 
 
3.4. Instruments and duties: different tools to achieve the restoration targets? 
 
Having assessed several of the applicable restoration targets under EU environmental law, it is 
now crucial to examine to what extent the applicable EU rules effectively force Member States to 
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implement comprehensive restoration measures in order to attain these often very ambitious 
restoration objectives. Authors like Richardson have maintained that legal mandates for 
ecological restoration exist in distinct contexts.221 Leaving aside the emergence of explicit 
restoration duties within the realm of industrial rehabilitation duties and environmental law 
enforcement222, the analysis below will focus on the generic recovery duties laid down in EU 
environmental directives, specific remediation obligations and No Net Loss schemes which might 
stimulate further restoration actions in the field. 
 
3.4.1. Positive recovery duties towards a better ecological status  
 
- restoration through Article 6(1) and 6(2) of the Habitats Directive: the obvious route? 
 
Generally speaking, Article 6(1) of the Habitats Directive can be regarded as one of the most 
powerful ‘restoration clauses’ within the context of EU nature conservation law. Along with its 
counterparts included in Article 4(1) and (2) of the Birds Directive, the provision basically lays 
down the management and conservation measures that are to be contemplated by Member 
States for their protected sites that are included in the Natura 2000 Network. Yet both provisions 
do not explicitly refer to ‘restoration’, nor to ‘recovery actions’. This is not remarkable in itself, 
given the Habitats Directive explicitly includes ‘restoration’ within its relatively broad definition 
of ‘conservation’, laid out by Article 1(a).223 Additionally, in its jurisprudence the CJEU has also 
indirectly underscored the restoration rationale when interpreting the designation duties 
imposed on Member States in the context of degraded sites which still feature important 
restoration possibilities.224 
 
To be more precise, Article 6(1) of the Habitats Directive requires Member States to establish the 
necessary conservation measures, including – if need be – appropriate management plans and 
appropriate statutory, administrative or contractual measures which correspond to the ecological 
requirements of the habitat types and the species present on the sites.225 It is generally accepted 
in legal literature that the latter provision requires active management, meaning that the 
preservation of biodiversity in the EU is ensured through conservation of the Natura 2000 
Network.226 At the same time the relative vagueness of the wording of Article 6(1) of the Habitats 
Directive has led some authors to conclude that ‘(t)he Habitats Directive neither lays down a 
model for the management of sites in Article 6(1), nor indicates how conflicting interests should 
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be accommodated’.227 The same goes for its functionality in terms of providing a comprehensive 
template for restoration strategies at national level. For one, Article 6(1) of the Habitats Directive 
does not explicitly refer to restoration measures, nor does it lay down an explicit template to be 
observed when implementing recovery-based strategies. Yet since it has already been 
determined that the definition of ‘conservation’ in the Habitats Directive also encompasses 
restoration actions, the conservation obligations laid down by Article 6(1) of the Habitats 
Directive, also include restoration actions.228 Pursuant to the European Commission, such 
measures could include works to restore the hydrology of wetlands, replant some species and 
reintroduce or reinforce populations of endangered species.229  
 
Even so, in line with the subsidiarity principle, Article 6(1) of the Habitats Directive grants 
considerable leeway to the Member States as to the exact choice of the conservation and 
restoration measures needed for the said Member States.230 Pertaining to the content of the 
measures, the fact that the favourable conservation status of the natural habitats and species for 
which Natura 2000 sites are designated needs to be achieved at national level gives Member 
States additional freedom. For example, Member States are as such not barred from opting for 
passive protection measures instead of more expensive active restoration actions whenever this 
is deemed sufficient to achieve the conservation objectives at national level. Ultimately, the 
conservation measures need to correspond to the ecological requirements of the said Natura 
2000 site. They can thus only be determined on a case-by-case basis and on the basis of the most 
recent and relevant scientific knowledge.231  
 
Most importantly, Article 4(4) of the Habitats Directive explicitly urges the Member States to 
establish conservation priorities in light of the importance of the Natura 2000 sites for the 
maintenance or restoration, at a favourable conservation status, of the natural habitats and 
species listed in its annexes. Such prioritization can take place both at EU, biogeographical, 
national/regional, local/site level. However, as also pointed out by the European Commission, the 
setting of priorities does not justify the suboptimal management of a Natura 2000 for other 
natural habitats or species.232 
 
- restoration based on Article 12(1) of the Habitats Directive: species-tailored habitat recovery 
measures? 
 
Article 12(1) of the Habitats Directive is basically formulated as a preventative provision aiming 
to force Member States to develop strict protection schemes in order to avoid further damage to 
strictly protected species, and therefore does not appear that much preoccupied with proactive 
recovery measures.233 However, the latter is to be rebuked by pointing out that the strict 
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protection rules laid down in Article 12(1) of the Habitats Directive must, in any event, contribute 
to the main and overarching objective of the directive, namely maintaining or restoring a 
favourable conservation status.234 In this respect, again reference needs to be made to the above-
mentioned French hamster case, which revolved around measures, such as the creation of 
repopulation areas and the restoration of hamster-friendly habitats, which most definitely would 
qualify as proactive restoration measures. According to Advocate General Kokott ‘prohibitions 
can also help to restore or improve habitats in so far as they enable positive natural developments 
to take place’235. Still, Advocate General Kokott remained of the opinion that active restoration 
measures in areas where Wild hamsters are no longer present, while recommendable from an 
ecological point of view, are as such not required under Article 12(1) of the Habitats Directive.236 
Ultimately, the CJEU did not refrain from strictly scrutinizing the content of the French recovery 
measures.  
 
Admittedly, the CJEU did not explicitly pronounce itself on the form and content of measures 
required under Article 12(1) of the Habitats Directive. However, one might still implicitly infer a 
reassertion of the fact that proactive restoration measures are also mandatory for Annex IV-
species, especially when the plight of these species is the result of years of non-compliance with 
the straightforward protection duties included in the said provision.237 Whereas the outcome of 
the French hamster case can be deemed satisfactory in the light of a restoration rationale, as 
France was forced to reconsider its failing recovery programmes, the persisting ambiguity 
strikingly illustrates the need for bolder provisions on ecological restoration within the context of 
Article 12(1). After all, for species at the brink of extinction, implementing robust restoration 
measures aimed at increasing the resilience of the few remaining populations of an endangered 
species should be self-evident as this might constitute the only sensible solution to avoid 
extinction.238  
 
- restoration under the Water Framework Directive, the Marine Strategy Framework Directive 
and the Floods Directive: towards ecosystem-based recovery actions? 
 
As could already be inferred from the above-mentioned case-law developments regarding the 
binding effect of Article 4(1) of the Water Framework Directive, Member States are under the 
mandatory obligation to adopt the necessary measures and management plans.239 Compared to 
the EU Nature Directives, directives such as the Water Framework Directive provide more details 
as to the specific measures that are to be taken and also explicitly refer to restoration 
measures.240 For instance, Article 11(2) of the Water Framework Directive makes a distinction 
between so-called ‘basic’ measures and ‘supplementary’ measures, a non-exclusive list of which 
is contained in Part B of Annex VI. The basic measures listed in Article 11(3) of the Water 
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Framework Directive concern classical ‘preventative’ measures, such as the adoption of 
additional protection measures, prior authorisation for point sources prone to cause pollution 
and controls of pollution sources, and do not explicitly refer to active restoration measures. These 
are the so-called minimum requirements241 and also encompass the protection and conservation 
duties under other relevant EU environmental directives, such as the EU Nature Directives. 
However, among the supplementary measures provided for by Part B of Annex VI, ‘recreation and 
restoration of wetlands areas’ is mentioned.242  
 
While passive restoration measures can be regarded as minimum requirements within the 
meaning of Article 11(3) of the Water Framework Directive, active restoration measures 
apparently only have to be considered whenever the ‘basic’ protection measures fail to achieve 
the environmental objectives laid down by Article 4(1) of the Water Framework Directive. One 
might thus submit that no explicit duty exists to establish supplementary measures if the 
environmental objectives can be achieved through other means. This might lead Member States 
to opt for the most cost-effective measures in order to achieve the environmental objectives for 
their waterbodies. On the downside, though, a further postponement of restoration measures 
might eventually compromise the achievement of the restoration objectives underpinning the 
Water Framework Directive. The picture becomes even more ambivalent if one takes into account 
the fact that  the ‘basic’ measures that Member States need to include in their programme of 
measures also comprise the implementation measures needed within the framework of the EU 
Nature Directives. And thus, since we have concluded that active restoration measures might also 
be required under Article 6(1) and, in some instances, under Article 12(1) of the Habitats 
Directive, this suggests that, at least if Natura 2000 sites and/or endangered species are involved, 
active restoration measures might also be in order as ‘basic measures’, as provided for in Article 
11(3) of the Water Framework Directive.   
 
A similar obfuscation is noticeable within the context of the Marine Strategy Framework Directive. 
Pursuant to Article 1(2)(a) of the latter directive, marine strategies shall be developed and 
implemented by the Member States in order to ‘(…) protect and preserve the marine 
environment, prevent its deterioration or, where practicable, restore marine ecosystems in areas 
where they have been adversely affected’. However, irrespective of the apparent restoration 
rationale, additional provisions to further implement these objectives remain somewhat 
ambiguous. For instance, pursuant to Article 13(4) of the Marine Strategy Framework Directive, 
the programmes of measures shall include ‘spatial protection measures, contributing to coherent 
and representative networks of marine protected areas, adequately covering the diversity of the 
constituents ecosystems, such as special areas of conservation pursuant to the Habitats Directive, 
special protection areas pursuant to the Birds Directive, and marine protected areas as agreed by 
the Community or Member States concerned in the framework of international or regional 
agreements to which they are parties’. It is probably to be approached as a further pledge by the 
EU to fulfil its commitments under the Convention on Biological Diversity as to the designation of 
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Marine Protected Areas (MPAs).243 The 2010 Aichi Targets, among others, set the objective of 
protecting at least 10% of the global marine and coastal environment through establishing MPAs 
or other effective means by 2020. Furthermore, it should be highlighted that the so-called Floods 
Directive (2007/60/EC)244 urges Member States to draw up flood risk management plans, which 
are to be coordinated with the environmental objectives determined by the Water Framework 
Directive. Interestingly, these plans should also consider giving rivers more space, which includes, 
where possible, the promotion of the maintenance and/or restoration of floodplains.245  
 
One might thus deduce from the above analysis that the relevant EU environmental law directives 
do not contain crystal-clear provisions laying down a clear template for possible restoration 
measures. In spite of the undeniable restoration rationale underlying the above-mentioned EU 
environmental directives, they fail to provide a comprehensive template for the Member States 
as regards their restoration obligations.  
 
Even so, while a certain extent of freedom is reasonable in view of the many distinctive factual 
circumstances in which conservation programmes need to be implemented, more clarification on 
the necessity of considering restoration programmes under the EU environmental directives is 
prone to lead to more accountability in the subsequent stage. This is especially the case for the 
EU Nature Directives, which contain remarkably few explicit references to restoration measures 
at all.  
 
3.4.2. Remediation duties 
 
The obvious starting point when discussing specific remediation duties in the context of EU 
environmental law is the Environmental Liability Directive.246 As such, the Environmental Liability 
Directive distinguishes between two types of liability regimes. Operators defined as persons 
involved in dangerous occupational activities, as listed in Annex III of the Environmental Liability 
Directive, and those involved in all other occupational activities247 face different liability 
standards.248 In Annex III several large-scale industrial activities as well as water abstraction, 
manufacture and the deliberate release of genetically modified organisms (GMOs) are listed. For 
those operators involved in Annex III activities a strict liability scheme applies.249 This needs to be 
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understood as not requiring the establishment of a fault for the operator to be held liable for 
damage to land, water and protected natural habitats and species. By contrast, a fault-based 
liability scheme applies to all other operators not involved in activities listed in Annex III. Crucially, 
these operators can be held liable only for damage to protected species and natural habitats.250  
 
In literature, it is rightly held that the Environmental Liability Directive distinguishes between the 
primary duty of the operator to prevent or remedy damage and the secondary duty of bearing 
the cost, and implements a cascade of responsibilities and corresponding duties.251 If 
environmental damage indeed has occurred, the operator is in any event required to inform the 
competent national authority without delay of all relevant aspects of the situation and to take (a) 
all practicable steps to immediately control, contain, remove or otherwise manage the relevant 
contaminants and/or any other damage factors in order to limit or prevent further environmental 
damage and adverse effects on human health or further impairment of services, and (b) the 
necessary remedial measures pursuant to Annex II.252 Interestingly, the competent authorities 
may at any time require the operator to prevent damage, to control and manage the 
contaminants and other damage factors, or to take remedial measures. In literature, these 
additional powers to serve notice are welcomed as one of the major achievements of the 
Environmental Liability Directive.253 Moreover, it is stated that the authority is now not only 
entitled but even has the obligation to require that such preventive or remedial measures be 
taken by the operator.254 In other words, operators are thus principally required to remedy 
ecological damage. One might thus conclude that within this scope an explicit restoration duty is 
present. However, the application thereof remains less straightforward since it is subject to the 
application of a certain number of exemption clauses.255 With respect to the operators’ primary 
obligation to prevent or remedy ecological damage, it is to be noted that an exemption applies if 
the activity was authorised in the public interest in accordance with Article 6(3) and (4) or Article 
16(1) of the Habitats Directive, Article 9 of the Birds Directive and Article 4(7) of the Water 
Framework Directive.256  
 
However, the principal restoration duty enshrined in the Environmental Liability Directive as 
regards damage to EU protected species and habitats is nuanced in several manners.  
 
Firstly, Annex II to the Environmental Liability Directive stipulates that, amongst others, the length 
of time it will take for the restoration of the ecological damage to be effective and the extent to 
which each option achieves the restoration of the site of the environmental damage need to be 
taken into account, when considering concrete remedial measures. Moreover, as already noted 
above, though, Annex II to the Environmental Liability Directive makes a further distinction 
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between three types of remedial measures: primary, complementary and compensatory 
remediation. In this specific context it is important to succinctly address the implicit hierarchy 
that is present here. In principle, the Environmental Liability Directive seems to prioritize primary 
in situ-remediation, which is aimed at restoring the damaged environment or biodiversity back to 
its baseline condition on site.257 This corresponds to what is traditionally understood as 
‘restoration’. Although Annex II does not provide many additional guidelines in this respect, it can 
be stated that this primary remediation duty requires in situ remediation, which aims at the 
replacement of the damaged natural habitats or species by identical ones or the acquisition or 
creation of new natural elements on site.258  However, this explicit in situ-restoration duty is 
further water downed throughout Annex II. For instance, if primary remediation does not result 
in the restoration of the environment to its baseline condition, complementary remediation 
measures are permissible. As noted above, such actions can be tagged as ‘rehabilitation actions’. 
The purpose of this type of remediation, which is clearly put forward as a fallback option by Annex 
II, is to provide a similar level of natural resources and/or services, including at an alternative 
site.259 All the while, compensatory measures are to offset the interim losses of natural resources 
and services pending recovery.  
 
Secondly, Annex II to the Environmental Liability Directive grants the operators additional leeway 
when implementing their restoration duties. Regarding primary remediation measures, it is 
stated that options consisting of actions to directly restore the natural resources and services 
towards baseline condition in an accelerated time frame, or through natural recovery, shall be 
considered. This points to like-for-like compensation.260 The actions should primarily aim at 
recreating biodiversity of the same type, quality and quantity as the one that was damaged. With 
respect to complementary and compensatory measures, it is moreover emphasized that upon 
determining the scale of these measures, the use of resource-to-resource or service-to-service 
equivalence approaches shall be considered. If such equivalence (which seems to be an in kind-
restoration) is unattainable, however, alternative valuation techniques shall be used in the 
context of complementary and compensatory compensation measures. Accordingly, one might 
even consider monetary valuation to determine the extent of the required complementary and 
compensatory remedial measures.261  
 
This leaves the door open for more flexible offsetting techniques. In spite of its remarkable efforts 
in laying down restoration duties, it can therefore be concluded that Annex II does not aim to 
establish a so-called gold standard as to recovery and restoration efforts. Indeed, adjustments to 
the restoration hierarchy sketched above are acceptable. Most notably, it is even acknowledged 
that primary remediation measures that do not fully restore the damaged biodiversity or that 
                                                          
257 See Annex II, 1.1 to  the Environmental Liability Directive.  
258 A contrario this can be derived from the definition of ‘compensatory measures’, provided by Annex II, 1(a), which holds that 
complementary remediation is to be defined as ‘any remedial measure taken in relation to natural resources and/or services to 
compensate for the fact that primary remediation does not result in fully restoring the damaged natural resources and/or 
services’.  
259 Even so, where possible and appropriate, the alternative site should be geographically linked to the damaged site, taking into 
account the interests of the affected population.  
260 Annex II, 1.2.1 to the Environmental Liability Directive.  
261 Annex II, 1.2.2 and 1.2.3 to the Environmental Liability Directive. 
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restore it more slowly can be considered if additional complementary and compensatory 
measures are implemented. In short, a certain discretion is allowed to the operators when 
choosing the restoration actions they will implement to remedy the damage.  
 
Thirdly, it is important to highlight that not all ecological damage caused by operators will lead to 
the application of the liability regimes. The notion of ‘damage’ itself is defined as ‘a measurable 
adverse change in a natural resource or measurable impairment of a natural resource service 
which may occur directly or indirectly’.262 In addition, use is made of the concept of favourable 
conservation status, which seems to raise the bar even more since, in order to set the liability 
regime in motion, it needs to be proven that the incident is liable to have an adverse effect on 
reaching or maintaining the favourable conservation status of a natural habitat or species.263 Not 
unsurprisingly, the 2016 Implementation Report of the Directive also singles out the application 
of the liability system in relation to protected species and natural habitats as a specific point for 
review.264 The study underlined that a site-related approach of this test is necessary to ensure the 
effectiveness of the Environmental Liability Directive in this respect. On a more general level, 
though, recent reports underpin the prevailing skepticism as to the added value of the 
Environmental Liability for biodiversity restoration.265 The 2010 Implementation Report from the 
European Commission, for one, highlighted that only a limited amount of cases – 50 to be more 
precise – had been initiated within the scope of the Environmental Liability Directive.266 The 2016 
Implementation Report, which also included a review and REFIT Check of the Directive, noted that 
between April 2007 and April 2013, Member States reported approximately 1245 incidents of 
environmental damage. However, the bulk of these cases (86%) originated from two countries 
(Hungary and Poland), whereas the eleven Member States did not report a single case.267 The 
2016 Implementation Report identifies the ambiguities surrounding the significance thresholds 
and the under-use of complementary measures as major focal points.268 
 
3.4.3. No Net Loss (mitigation and offsetting) 
 
- no general ‘No Net Loss clause’ 
 
The emergence of the concept of compensation for ecological damage – often labelled 
‘biodiversity offsetting’ – as one of the most prominent policy approaches to ensure ‘No Net 
                                                          
262 Article 2(2) of the Environmental Liability Directive.  
263 See more extensively: Fogleman, supra note 81, pp. 207-211.  
264 European Commission, Report from the Commission to the Council and the European Parliament under Article 18(2) of Directive 
2004/35/EC on environmental liability with regard to the prevention and remedying of environmental damage, COM(2016)204 
final, p. 8.  
265 Fogleman concluded in 2015 that ‘the (Environmental Liability Directive) has failed to contribute effectively towards halting 
the loss of biodiversity in the EU. See: Fogleman, supra note 81, p. 212. Other authors have a more positive view: Winter, Jans,  
Marcory & Krämer, supra note 246, pp. 190-191.  
266 European Commission, Report of the Commission to the Council, the European Parliament, the European Economic and Social 
Committee of the Regions under Article 14(2) of Directive 2004/35/CE on the environmental liability with regard to the prevention 
and remedying of environmental damage, COM(2010)581 final.  
267 Ibid 
268 European Commission, supra note 264, p. 9.  
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Loss’269 is evidently also instrumental for achieving the 15% restoration target.270 Offsetting 
measures go beyond classical mitigation and are traditionally presented as the last stage of the 
so-called mitigation sequence.271 In this respect, it is to be reiterated that the EU Biodiversity 
Strategy foresees that the Commission proposes ‘an initiative to ensure there is no net loss of 
ecosystems and their services (e.g. through compensation or offsetting schemes)’.272 The 
importance thereof can be derived from the fact that, in its conclusions of 21 June 2011, the 
Environment Council of Ministers stressed ‘the importance of further work to operationalise the 
No Net Loss objective of the Strategy for areas and species not covered by existing EU nature 
legislation’.273 In spite of the many studies commissioned by the European Commission over the 
past years, investigating, among other things, the potential for more economic approaches to 
biodiversity offsetting274 such as habitat banking275, no explicit EU rules exist today to address this 
net generic biodiversity loss.  
 
- ‘indirect’ restoration via Article 6(3) and (4) of the Habitats Directive 
 
Both the EU Nature Directives and the Water Framework Directive contain some provisions that 
allow to tackle net biodiversity loss when it is explicitly protected under EU law. By laying down 
strict substantive and procedural requirements to be followed with respect to a plan or project 
which is not directly connected with or necessary to the management of a Natura 2000 site but 
which is likely to have a significant effect thereon, Article 6(3) and (4) of the Habitats Directive 
seek to pre-empt damage to the site or to minimise that damage.276 Articles 6(3) and (4) of the 
Habitats Directive apply to new activities and, in some instances, also ongoing activities277, even 
if located outside a Natura 2000 site.278  
 
The restoration rationale underpinning the Habitats Directive becomes clear in three distinctive 
manners when applying these evaluation and protection rules.   
 
                                                          
269 R. Lapeyre, G. Froger & M. Hrabanski, Biodiversity Offsets as Market-Based Instruments for Ecosystem Services? From 
Discourse to Practices, Ecosystem Services 2015, 15, pp. 125-133. 
270 BBOP (Business and Biodiversity Offsets Programme), Standards on Biodiversity Offsets, Washington DC, 2012. 
271 K. Ten Kate & M. Crowe, Biodiversity Offsets: Policy Options for Governments. An Input Paper for the IUCN Technical Study 
Group on Biodiversity Offsets, Switzerland, 2014, p. 7.  
272 European Commission, supra note 22.  
273 Council Conclusions, No. 11249/11, 21 June 2011, http://data.consilium.europa.eu/doc/document/ST-11249-2011-
INIT/en/pdf (Accessed 31 March 2017).  
274 See i.a.: C.T. Reid, The Privatisation of Biodiversity? Possible New Approaches to Nature Conservation Law in the UK, Journal of 
Environmental Law 2011, 23(2), pp. 203-231. 
275 These studies can be consulted at the following website: 
http://ec.europa.eu/environment/enveco/taxation/index.htm#hab_bank (Accessed 31 March 2017). See, amongst others: CH 
GHK & Bio Intelligence Service, Exploring potential Demand for and Supply of Habitat Banking in the EU and appropriate design 
elements for a Habitat Banking Scheme, 2013; EFTEC & IEEP, The use of market-based instruments for biodiversity protection – 
The case of habitat banking– Technical Report, Brussels, 2010.  
276 See also: P. Scott, Appropriate Assessment: A Paper Tiger?, In: G. Jones QC (ed), The Habitats Directive – A Developer’s Obstacle 
Course, Hart, 2012, p. 103.  
277 As noted above, the CJEU has held that ongoing activities that have been authorized before the entry into force of the Habitats 
Directive and have not been substantially modified since fall outside the scope of the assessment rules laid down by Article 6(3) 
of the Habitats Directive.  
278 European Commission, supra note 225, p. 35.  
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Firstly, reference must be made to the positive ecological effects caused by the implementation 
of additional restrictions to harmful development in the context of Natura 2000 sites. Pursuant 
to the second sentence of Article 6(3) of the Habitats Directive, the competent authorities can 
only authorize a plan or a project after having ascertained that it will not adversely affect the 
integrity of the site concerned. It goes without saying that the assessment procedures to be 
followed for new harmful plans and projects will, if properly applied, help to further safeguard 
Natura 2000 sites from new harmful impairments and, indirectly, will provide even more 
opportunities for ecological restoration by limiting damaging activities in and around Natura 2000 
sites.279  
 
In view of the strict application of the precautionary principle, competent national authorities are 
only permitted to allow projects or plans if they have made certain, in the light of the appropriate 
assessment and the applicable conservation objectives, that they will not adversely affect the 
integrity of that site.280 This relatively stringent view has been consistently reaffirmed by the CJEU 
in its subsequent case law281 and implies that the burden of proof rests with the proponent of a 
potentially harmful development.282  
 
The potentialities for applying a restoration rationale significantly increase since the CJEU has 
consistently held that competent national authorities are only permitted to allow projects or 
plans if they have made certain, in the light of the appropriate assessment and the applicable 
conservation objectives, that they will not adversely affect the integrity of that site.283 Since  
comprehensive restoration objectives will have to be established for many degraded Natura 2000 
sites , aimed at expanding the surface or quality of certain habitats, the use of such objectives as 
a yardstick when authorizing projects might indirectly safeguard the realisation of the future 
restoration objectives.284 This might implicate that even small-scale interventions which 
compromise future recovery options are to be banned through the application of Article 6(3) of 
the Habitats Directive.  
 
Until recently, degraded patches of habitat were often subject to more lenient protection rules, 
which effectively puts into jeopardy future recovery options. However, the setting of 
conservation and restoration objectives, which is a mandatory duty285, forces the competent 
authorities to reconsider such more lax permitting strategies and consider the protection of 
potential restoration zones which harbor important restoration possibilities for certain 
habitats.286 The recent case-law developments as to the binding effect of the environmental 
                                                          
279 Case C-127/02 Waddenzee [2004] ECR I-7405, para. 59 
280 Ibid.  
281 See, for instance: Case C-43/10 Nomarchiaki Aftodioikisi Aitoloakarnanias [2012] ECLI:EU:C:2012:560, para. 109-115; Case C-
304/05 Commission v Italy [2007] ECR I-07495, para. 28-31.  
282 R. Frins & H. Schoukens, Balancing Wind Energy and Nature Protection: From Policy Conflicts Towards Genuine Sustainable 
Development, In: L. Squitani et al. (eds), Sustainable Energy United in Diversity – Challenges and Approaches in Energy Transition 
in the European Union, Europa Law Publishing, 2014, p.  84.  
283 Waddenzee, supra note 279, para. 59.  
284 European Commission, supra note 225, pp. 38-39.  
285 The European Commission bases this duty on Article 4(4) of the Habitats Directive and other provisions. See: European 
Commission, supra note 165, pp. 4-5.  
286 See: Sweetman, supra note 141, paras. 39 and 46. 
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objectives contained in Article 4(1)(a) of the Water Framework Directive seem to pave the way 
for a similar progressively framed integration of restoration-based considerations when issuing 
permits for potentially harmful projects.287  
 
Secondly, ecological restoration also enters the scene as a leverage to issue authorizations for 
plans or projects liable to affect the integrity of a Natura 2000 site.288 However, in this respect the 
increased scrutiny as to the application of the protection rules by national courts has triggered a 
quest for more liberal and flexible approaches to offsetting in the context of Article 6(3) of the 
Habitats Directive and, to a lesser extent, in the context of the application of the strict rules on 
species protection laid down in Article 12(1) of the Habitats Directive289 is to be addressed. In 
particular, the use of restoration measures has become increasingly popular in the context of the 
performance of the appropriate assessment, as an argument to authorize a plan or project 
without having recourse to the derogation clauses contained in Article 6(4) of the Habitats 
Directive (Natura 2000) and Article 16(1) of the Habitats Directive.290 Economic interests linked 
to the construction or expansion of a private undertaking are only eligible as ‘imperative reasons 
of overriding public interest’ in exceptional circumstances.291 The most contested point in this 
regard, however, was how nature restoration and creation measures were to be treated in the 
context of decisions to be taken with respect to harmful project development within the 
appropriate assessment context of Article 6(3) and (4) of the Habitats Directive. Whereas Dutch 
courts appeared ready to reassert the use of such restoration measures as mitigation in the 
context of an ecological evaluation292, in other countries, such as Belgium, national judges have 
shown more reluctance.293  
 
Eventually, the CJEU reasserted the latter, more reluctant viewpoint in its recent case-law.294 It 
reasoned that, if the future creation of an area of equal or greater size than that adversely 
affected by a project took place in a part of the site on which the project had no impact at all, 
then it could not sensibly be regarded as a measure taken to avoid adverse effects.295 In its more 
recent ruling in the Orleans case, which revolved around habitat restoration measures in the 
context of port development, the CJEU reinforced this view.296 By doing so, the CJEU significantly 
reduced the leeway for Member States faced with protected natural habitats or species that are 
already at an unfavourable conservation status, which are often eager to use the implementation 
of proactive restoration measures as a precursor of economic project development.297 And thus 
restoration measures should therefore not be abused as a justification for the destruction of 
                                                          
287 Bund für Umwelt und Naturschutz Deutschland eV, supra note 150.  
288 See i.a.: G. Wandesforde-Smith & N. Watts, Wildlife Conservation and Protected Areas: Politics, Procedure, and the 
Performance of Failure Under the EU Birds and Habitats Directive, J of Intl Wildlife L and Policy 2014, p. 62.  
289 See on this topic more extensively: H. Schoukens & A. Cliquet, Mitigation and Compensation under EU Nature Conservation 
Law in the Flemish Region: Beyond the Deadlock for Development Projects?, Utrecht Law Review 2014, pp. 210-212.  
290 See more in detail, infra.  
291 Case C-182/10 Solvay [2012] ECLI:EU:C:2012:82, paras. 72-76.   
292 Dutch Council of State, 21 July 2010 (application no. 200902644/1/R2).  
293 Belgian Council of State, 29 March 2013 (application no. 223.083).  
294 See more extensively: Schoukens, supra note 77, pp. 64-74.  
295  Case C-521/12 Briels [2014] ECLI:EU:C:2014:330, para. 30. 
296 Case C-387/15 Orleans [2016] ECLI:EU:C:2016:583, para. 36-38.  
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irreplaceable biodiversity assets in the context of harmful project developments. Hence it is to be 
avoided that project-related restoration efforts are merely used as a justification for a further 
degradation and net loss. The creation of new habitats should indeed be seen as a last resort, in 
order to offset unavoidable damages.298  
 
Thirdly, habitat restoration measures are still to be contemplated when the derogation clause is 
applied. Indeed, by virtue of Article 6(4) of the Habitats Directive, development can still go ahead 
in spite of a negative assessment, provided that there is no alternative solution, that it is necessary 
for imperative reasons of overriding public interest and that all compensatory measures 
necessary to ensure the overall coherence of the Natura 2000 Network are taken. 299 At first sight 
Article 6(4) of the Habitats Directive stands out as the most appealing provision in terms of 
ecological restoration within the context of the existing No Net Loss clauses. A closer analysis of 
the recent case-law developments regarding Article 6(4) of the Habitats Directive indicates that 
the applicable derogation conditions need to be interpreted in a restrictive manner.300 A similar 
strict understanding of the derogation clauses is to be derived from the available case-law of the 
CJEU as to the exemption clauses linked to strict species protection301, such as Article 16(1) of the 
Habitats Directive and Article 4(7) of the Water Framework Directive.302 As of today, however, it 
is undeniable that the application of Article 6(4) of the Habitats Directive, compared to the other 
derogation clauses, has generated the bulk of the restoration actions in the field  with in the 
context of large-scale infrastructure projects damaging Natura 2000 sites.  
 
Already back in its 2000 Guidance document the European Commission had underscored that 
restoration actions are also eligible as compensatory measures within the framework of Article 
6(4) of the Habitats Directive.303 This view was subsequently also reasserted by the CJEU, which 
held in 2014 that ‘Article 6(4) of the Habitats Directive covers any measure liable to protect the 
overall coherence of Natura 2000, whether it is implemented within the affected site or in another 
part of the Natura 2000 network’304. The European Commission’s Guidance, in turn, produced a 
second guidance document on the application of Article 6(4) of the Habitats Directive in 2007 
(updated in 2012), in which it spelled out the relevant criteria to be observed when implementing 
                                                          
298 See more extensively: H. Schoukens, Habitat Restoration Measures as Facilitators for Economic Development within the 
Context of the EU Habitats Directive: Balancing No Net Loss with the Preventive Approach?,  JEL 2007, pp. 47-73.  
299 See more extensively: R. Clutten & I. Tafur, Are Imperative Reasons Imperiling the Habitats Directive? An Assessment of Article 
6(4) and the IROPI Exception, In: G. Jones QC (ed), The Habitats Directive – A Developer’s Obstacle Course, Hart, 2012, p. 167. See 
also: L. Krämer, The European Commission’s Opinions under Article 6(4) of the Habitats Directive, Journal of Environmental Law 
2009, p. 59. 
300 Grüne Liga Sachsen, supra note 144, para. 74. 
301 See for instance: Case C-6/04 Commission v UK [2005] ECR I-9017, para. 109; C-342/05 Commission v Finland [2007] ECR I-
4713, paras. 40-44.  
302 However, in a 2016 ruling the CJEU found that the construction of a hydropower plant, while causing a deterioration of the 
quality status of the Scharze Sulm river, was deemed to be compatible with the derogation conditions laid down in Article 4(7) of 
the Water Framework Directive. On the basis of a balancing of interests, the CJEU finally reached the conclusion that the purported 
project would give rise to benefits for sustainable development. See: Case C-346/16 Commission v Austria [2016] 
ECLI:EU:C:2016:322, paras. 69-82.  
303 European Commission, supra note 225, p. 46.  
304 See for instance: Briels, supra note 295, para. 38.  
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compensation measures.305 The relatively strict requirements regarding the so-called coherence 
of the Natura 2000 Network, in combination with the duty to provide for targeted and in kind-
compensation, leave relatively little room for the application of more flexible approaches towards 
compensation, such as habitat banking.306 In particular, the area selected for compensation needs 
to have, or at least be able to develop, the specific ecological features (i.e. natural habitats and 
species) that characterized the affected site.307 As a result, the proactive creation of offset zones 
at a great distance of potentially affected Natura 2000 sites with features different from those of 
the impact zone will probably seldom be judged compatible with the above-mentioned 
requirements.308  
 
However, the 2007 Guidance on Article 6(4) of the Habitats Directive can be referred to as a 
striking illustration of a strict set of rules concerning compensatory measures. As such, a wide 
array of measures are eligible as compensation. Pursuant to the European Commission, there are 
three types of compensatory measures. Compensation can focus on the restoration or 
enhancement of substandard habitats in existing (Natura 2000) sites. Such actions aim at 
restoring the habitat to ensure the maintenance of its conservation value and compliance with 
the conservation objectives of the site or at improving the remaining habitat in proportion to the 
loss resulting from to the plan or project in a Natura 2000 site. In addition, habitat recreation can 
be considered, targeting the recreation of a habitat in a new or enlarged site to be incorporated 
into Natura 2000. Lastly, designating a new site is also permissible, for instance the addition to 
the Natura 2000 Network of a site of comparable quality.309 This clearly aligns with the above-
mentioned approaches to ecological restoration. Most remarkably, the European Commission 
seems to indicate that passive restoration measures, aimed at natural recovery by means of the 
establishment of additional restrictions, can also be tagged as compensation. 310   
 
According to the Guidance document restoration measures can, under certain strict conditions, 
also be considered outside the existing Natura 2000 sites. This being the case, it must be ensured 
that such measures go beyond the existing restoration duties imposed on the Member States.311 
In Belgium, jurisprudence exists in which the designation of an additional Natura 2000 site as a 
compensation for harmful project development was rejected since the said site had already been 
designated on the basis of the Birds Directive.312 This tendency to more stringency is to be 
applauded given the fact that recent literature indicates that ascertaining the additionality of the 
purported compensatory measures is deemed crucial to avoid future net losses.313  
                                                          
305 European Commission, Guidance document on Article 6(4) of the ‘Habitats Directive’, 92/43/EEC, Clarification of the concepts 
of: alternative solutions, imperative reasons of overriding public interest, compensatory measures, overall coherence, opinion of 
the Commission, 2007/2012, 30p.  
306 Ibid, pp. 14-15. See also along similar lines: M. Reese, Habitat offset and banking – will it save our nature? In: C.H. Born et al., 
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312 Belgian Council of State, 30 July 2002, case no. 109.563.  
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There is relatively little case-law on the topic of compensatory measures required under Article 
6(4) of the Habitats Directive. Even so, in its 2012 ruling in the Greek Nomarchiaki case, the CJEU 
showed a rather flexible understanding of the notion of ‘compensation’. More in particular, it 
clarified that the conversion of a natural fluvial ecosystem into a largely man-made fluvial 
ecosystem is not a priori to be excluded as compensatory measure.314 Interestingly, the European 
Commission has listed an impressive set of additional requirements in its guidance document, to 
be taken into account when drafting compensation measures. For instance, as to the timing of 
the compensation measures, it is stressed that the result of the compensation should, as a matter 
of principle, be effective at the time the damage occurs on the site concerned.315 Certain time 
lags are admissible, but only if overcompensation is provided to cover the interim losses and it is 
ascertained that no net loss materializes.316 In terms of enforcement of compensatory measures, 
it is important to highlight that the European Commission lays emphasis on ensuring the long-
term protection of the compensation sites as well as on having effective monitoring programmes 
in place, aimed at ensuring the effectiveness of the restoration actions in the long run.317 The 
requirements certainly serve as an effective illustration of how to regulate restoration actions 
within the context of project development.  
 
And while, as already noted, the application of Article 6(4) of the Habitats Directive is to remain 
exceptional, it has already given rise to interesting restoration projects at national level. A brief 
look at the opinions issued by the European Commission pursuant to the second sentence of 
Article 6(4) of the Habitats Directive318 ostensibly confirms this positive appraisal.319 For instance, 
from the Commission’s opinion concerning the deepening and widening of the ship fairway of the 
river Main in Germany, one can derive that progressive restoration ratios have been applied in 
that context (ranging between 1:4 and 1:7) while, at the same time, the European Commission 
underscored the importance of putting in place a long-term monitoring scheme (for at least thirty 
years).320 The implementation of a town development project in Hungary was made conditional 
on the adding of 343 ha of Pannonic sand steppes to the Natura sites in Hungary, while 258 ha will 
be re-established or restored at existing sites.321 And the extension of the Port of Rotterdam at 
the beginning of the previous decade was compensated, among other things, by the designation 
of a marine protected area of 21,250 ha.322  
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Of course, it is impossible to draw general conclusions from these documents since, as is often 
the case, the effective implementation of compensation measures is compounded by delays and 
lack of attention on the part of the authorities. Recently, though, some authors have extensively 
criticized the recent practices by the European Commission in this respect.323 Authors like 
McGillivray point out that in the European Commission’s opinions economic considerations 
appear to consistently overrule the conservation and restoration objectives of the Habitats 
Directives324, while at national level the derogation clause is applied in a relatively lenient 
manner.325 In his extensive analysis of the opinions delivered by the European Commission up to 
2011, McGillivray, among others, points out that several positive opinions had been delivered in 
spite of the fact that the compensation measures had not been finalized. In addition, the same 
author points out that, regardless of the apparently progressive compensation ratios, relatively 
little guidance is offered for addressing the interim losses in this respect.326 It can therefore be 
concluded that the practical application might differ substantially from the strict restoration 
requirements as included in the above-mentioned Guidance and that increased scrutiny is needed 
to prevent further shortcomings in the field from arising.   
 
- restoration in the context of other exemption clauses 
 
While compensation is an explicit requirement when applying the derogation clause contained in 
Article 6(4) of the Habitats Directive, the same cannot be said for the other derogation clauses 
present in EU environmental directives. As to the strict protection rules applicable to the 
endangered species listed in Annex IV to the Habitats Directive, Article 16(1) of the Habitats 
Directive does not explicitly require the establishment of compensatory measures as a 
precondition. Yet it is evident that their presence might facilitate the issuance of derogations for 
projects liable to damage breeding sites or resting places of strictly protected species.327 While 
the European Commission’s guidance is rather concise in this respect, it does point out that the 
compensatory measures need to be able to offset the negative impact on the said species, have a 
good chance of success, be based on the best available scientific knowledge, guarantee a species’ 
prospects of attaining a favourable conservation status and be effective before or, at the latest, 
when the destructive action is implemented.328  
 
As to the application of Article 4(7) of the Water Framework Directive, which can be applied to 
obtain an exemption from the applicable environmental objectives for new modifications and new 
sustainable human development activities, no explicit reference is made to compensation or 
restoration measures. Even more so, the European Commission explicitly confirmed in its 
applicable guidances that Article 4(7) does not require compensatory measures.329 In more recent 
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literature, however, it is underlined that the implementation of compensatory measures might 
still be required by virtue of Article 4(7)(b) of the Water Framework Directive.330 The latter 
requirement entails that, in cases of derogation from the environmental objectives, a review is to 
be carried out every six years. This might imply that restoration actions might be required in order 
not to jeopardize the long-term achievement of the environmental objectives mentioned in Article 
4(1) of the Water Framework Directive.  
 
-restoration in the context of EIA/SEA 
 
Finally, reference also needs to be made to the EIA Directive (2001/92/EU)331, which describes 
the procedures to be followed when assessing the environmental effects linked to certain 
projects. The Environmental Impact Assessment (EIA) is a procedure aimed at assessing impacts 
of a project on the environment before its implementation. Although a uniform and strict 
application of these assessment rules, if combined with a strategic impact assessment at plan 
level pursuant to the Strategic Environmental Assessment Directive (2001/42/EC)332, will 
indirectly contribute to the achievement of the No Net Loss policy, one should be wary of having 
too high expectations in this respect since the outcome of an EIA is not binding for the subsequent 
decision-making procedure.333  For one, the outcome of an EIA is as such not binding for the 
permit issuing authority, which significantly weakens its role at potent precursor for restoration 
actions in the context of project development. When reviewing the directive in 2014334, however, 
the European Commission stated that EIAs should contribute to attaining the Union headline 
target of halting biodiversity loss and the degradation of ecosystem services by 2020 and restoring 
them where feasible.335 To that end, the amended directive now explicitly requires the permitting 
authority to consider measures to avoid, prevent, reduce and, if possible, offset significant effects 
on the environment.336  
 
However, it is to be noted that no additional clarifications or quality requirements as to the 
required compensatory measures are included in the newly amended directive, which constitutes 
a major flaw in this respect.337 Given the relatively limited experience with generic compensation 
measures for biodiversity losses outside protected sites, the lack of additional criteria or 
standards in this respect is to be evaluated as a major shortcoming for now.  
 
 
                                                          
330 De Smedt & van Rijswick, supra note 203, p. 431.  
331 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of 
certain public and private projects on the environment [2011] OJ L 26, p. 1 (further referred to as ‘EIA Directive’). 
332 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the assessment of the effects of certain 
plans and programmes on the environment [2001] 197/30. 
333 Case C-420/11 Leth [2013] ECLI:EU:C:2013:166, para. 46. 
334 Directive 2014/52/EU of the European Parliament and of the Council of 16 April 1014 amending Directive 2011/92/EU on the 
assessment of the effects of certain public and private projects on the environment (2014) OJ L 124/1. 
335 See recitals 10 and 11 of the Preamble to Directive 2014/52/EU.  
336 Article 8a, 1, b) of the EIA Directive.  
337 See also in this respect: H.T. Anker, Simplifying EU environmental legislation – Reviewing the EIA Directive?, Journal for 
European Environmental & Planning Law 2014, 11, pp. 338-339.  
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3.5. Material and territorial scope of EU environmental legislation: sufficiently wide to achieve 
the 15% restoration target? 
 
While the previous section has demonstrated that the existing EU environmental directives 
enforce and encourage restoration actions in different contexts, the explicit material and 
substantive focus of the restoration duties has not been the major focal point so far. Still, given 
the wide focus of the 15% restoration target established by the EU Biodiversity Strategy, which is 
to be applied across the entire territory of the Member States, examining the exact material and 
territorial scope of the existing restoration duties within EU environmental law is instrumental to 
assess the adequacy of the current legislation in this respect.  
 
3.5.1. Material scope: balancing between ecosystem-based restoration and more targeted 
recovery efforts? 
 
Within the framework of the Convention on Biological Diversity an ‘ecosystem approach’ is 
defined as ‘a strategy for the integrated management of land, water and living resources that 
promotes conservation and sustainable use in an equitable way’338. In particular, such a strategy 
is to be based ‘on the application of appropriate scientific methodologies focused on levels of 
biological organization which encompass the essential processes, functions and interactions 
among organisms and their environment’339. Admittedly, the latter definition is notably vague 
and leaves a large degree of freedom as to how to further implement such an ecosystem-based 
approach in practice. When exploring the material scope of the restoration duties in detail, 
however, a first dichotomy in EU environmental law soon comes to the surface, being the 
distinction between ecosystem-based approaches and more targeted species restoration efforts.  
 
- species-based approaches under the EU Nature Directives? 
 
Regarding the above-mentioned EU environmental directives, it is tempting to hold that the 
Habitats Directive is as such not explicitly preoccupied with conserving ‘ecosystems’. Rather, it 
has the more specific aim of ensuring the conservation of a wide range of rare, threatened or 
endemic animal and plant species. The concept of ‘ecosystem’ is in itself not explicitly mentioned 
in the Directive. As pointed out by Article 2(2) of the Habitats Directive ‘(m)easures taken 
pursuant to this Directive shall be designed to maintain or restore, at favourable conservation 
status, natural habitats and species of wild fauna and flora of Community interest.’ Pursuant to 
Article 1(g) of the Habitats Directive, ‘species of Community interest’ are either endangered, 
vulnerable, rare or endemic. The so-called ‘first pillar’ encompasses the protection and 
conservation of sites that harbour natural habitats and species that are particularly important for 
the EU biodiversity and are listed in Annex I and II of the Habitats Directive respectively.340 These 
                                                          
338 This definition is retrieved from the website of the Convention on Biological Diversity devoted to the concept of ‘ecosystem 
approach’. See: https://www.cbd.int/ecosystem/ (Accessed 31 March 2017).  
339 Ibid.  
340 For a more extensive overview, see: Schoukens & Woldendorp, Site selection and designation under the Habitats and Birds 
Directives: A Sisyphean task, In: C.H. Born et al., supra note 30, pp. 41-46.  
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sites are referred to as Special Areas of Conservation (SAC).341 Annex I contains 200 different 
habitat types, such as estuaries, inland salt meadows, active raised bogs and alluvial forests, 
whereas Annex II in turn lists about 900 endangered species. The aim of the Natura 2000 Network 
is to ‘enable the natural habitats and the species’ habitats concerned to be maintained or, where 
appropriate, restored at a favourable conservation status in their natural range’.342 Yet for some 
threatened species additional measures were required, specifically aimed at protecting the actual 
species itself and the most important parts of their habitats, being the breeding sites and resting 
places, throughout the territory of EU Member States.343 These plant and animal species are listed 
in Annex IV to the Habitats Directive and the protection scheme associated therewith consists of 
strict protection measures for species – the so-called ‘second pillar’.  
 
To a large extent, a similar focus on endangered species is prevalent within the Birds Directive, 
which is specifically concerned with ’the conservation of all species of naturally occurring birds in 
the wild state in the EU. It covers the protection, management and control of these species and 
lays down rules for their exploitation’.344 However, the overall objective of the directive is 
conspicuously broader than that of the Habitats Directive, since it aims to ‘maintain the 
population of the species referred to in Article 1 at a level which corresponds in particular to 
ecological, scientific and cultural requirements while taking account economic and recreational 
requirements, or to adapt the population of these species to that level’.345 In principle, all species 
of naturally occurring birds in the wild state in the EU are to be conserved under the Birds 
Directive. As is apparent from the foregoing, however, the Birds Directive does not reflect an 
ecosystem-based approach either. With respect to area protection, Member States have the 
obligation to include Special Protection Areas (SPAs) designated for 194 particularly threatened 
species listed in Annex I and all migratory bird species in the Natura 2000 Network.346 As to species 
protection, Article 5 of the Birds Directive demands that the Member States shall ‘establish a 
general system of protection for all species of birds referred to in Article 1', which is akin to the 
above-mentioned protection rules contained in Article 12(1) of the Habitats Directive.  
 
The previous analysis seems to reinforce the perception that the EU Nature Directives are to be 
seen as prime examples of ‘traditional’ nature conservation law which exclusively focus on the 
protection of threatened and endangered species and habitats while not opting for a broader, 
ecosystem-based approach to nature conservation law. However, this view must be adjusted in 
several respects. As such, the relatively large number of species mentioned in the Annexes to the 
EU Nature Directives underlines its potential in terms of ecological coverage. In addition, recent 
research suggests that, while the Annexes to the Habitats Directive do not cover all taxonomic 
                                                          
341 Article 1(l) of the Habitats Directive.  
342 Article 3(1) of the Habitats Directive.  
343 Schoukens & Bastmeijer, supra note 149, pp. 132-135.  
344 Article 1 of the Birds Directive.  
345 Article 2 of the Birds Directive.  
346 Article 4(1) of the Birds Directive.  
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groups in a representative manner347, the so-called ‘umbrella effect’ of protected areas is deemed 
sufficient to adequately compensate this deficiency.348  
 
Moreover, the objective itself of creating an ecologically coherent network of Natura 2000 sites, 
as explicitly put forward by Article 3(1) of the Habitats Directive, serves as an important indication 
that the EU Nature Directives go beyond merely protecting rare and threatened species. By 2017, 
a staggering total of 27,522 Natura 2000 sites were designated, covering 1,184,609 km².349 This 
accounts for approximately 18% of the EU’s terrestrial area and  6% of the EU’s marine area, 
making it the most extensive ecological network on this planet. It should also be recalled that the 
Natura 2000 sites are to be selected according to biogeographical regions, each with their own 
ecological coherence.350 In line with the ecological selection and identification criteria laid down 
in Annex III of the Habitats Directive, Natura 2000 sites are to be selected on the basis of the 
conditions in each biogeographical region, which should guarantee that the selected sites 
represent species and habitat types under similar natural conditions across a suite of countries.351 
In general, the main ecosystems, ranging from marine ecosystems over agro-related ecosystems 
to forests and woodlands, appear to have been covered by the ecological network.352 
 
Both the Habitats and Birds Directive also exemplify a relatively broad approach towards the 
concept of natural habitats, going beyond the immediate environment where endangered species 
are present353, seems to underline  its strong potential in terms of ecosystem restoration. The 
concept of ‘ecosystem’ is defined by Article 2 of the Convention on Biological Diversity as a 
‘dynamic complex of plant, animal and micro-organism communities and their non-living 
environment interacting as a functional unit’. Taking into account the latter definition, one might 
at least state that natural habitats such as estuaries, coastal lagoons and bays, listed in Annex I of 
the Habitats Directive, might even be regarded as ‘ecosystems’ themselves. Indeed, compared to 
more narrowly defined terrestrial habitat types included in Annex I, such as semi-natural dry 
grassland or bogs, the above-mentioned habitat types leave more room for an ecosystem-based 
approach which does not limit itself to conserving a specific number of endangered species but 
might aim for a comprehensive improvement of an entire ecosystem. However, even grasslands 
and bogs might be regarded as ‘ecosystems’ themselves. In addition, pursuant to Article 3(1) of 
the Birds Directive, Member States shall take the required measures to preserve, maintain or re-
establish a sufficient diversity and area of habitat for all bird species naturally occurring in the 
                                                          
347 While the Birds Directive grants protection to all native bird species, the Habitats Directive covers a relatively low number of 
threatened invertebrates. See more extensively: P. Cardoso, Habitats Directive species list: urgent need of revision, Insect 
Conservation and Diversity 2012, 5(2), pp. 169-174.  
348 This has also been confirmed by several stakeholders in the evaluation study to support the Fitness Check of the Birds and 
Habitats Directive. See Milieu ltd et al., Evaluation Study to support the Fitness Check of the Birds and Habitats Directive, Draft 
January 2016, pp. 299-300.  
349 As indicated by the European Commission’s Natura 2000 barometer, which can be consulted at: 
http://ec.europa.eu/environment/nature/natura2000/barometer/index_en.htm (Accessed 31 March 2017).  
350 The Habitats Directive divides the EU into 9 different regions (Atlantic, Continental, Alpine, Mediterranean, Boreal, 
Macaroenesian, Pannonian, Steppic and Black Sea Region). 
351 Annex III, 2.2. (e) to the Habitats Directive. See more on the different biogeographical regions: 
http://ec.europa.eu/environment/nature/natura2000/biogeog_regions/ (Accessed 31 March 2017).  
352 European Environment Agency, Protected Areas in Europe – An Overview, EEA-Report 5/2012, 2012, pp. 74-77.  
353 Pursuant to Article 1(f) of the Habitats Directive ‘habitat of a species’ means ‘an environment defined by abiotic and biotic 
factors, in which the species lives at any stage of its biological cycle’.  
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wild. When implementing this general duty, Member States are required to ensure management 
in accordance with the ‘ecological needs of habitats inside and outside protected zones’. The re-
establishment of destroyed biotopes and the creation of new one is to be contemplated as well. 
And while the latter provisions are generally regarded as non-enforceable354, Ireland was 
condemned in 2002 on the basis of Article 3 of the Birds Directive for not having taken all the 
necessary measures to safeguard a sufficient diversity and area of habitats for the Red grouse.355 
 
The CJEU moreover persistently underlined the prevalence of the ecological criteria within the 
context of national designation policies, which again offers opportunities for implementing an 
ecosystem-based approach. As a principle, the CJEU held that while Member States do have a 
certain freedom with regard to the choice of Natura 2000 sites, the classification of those areas 
is nevertheless subject to certain ornithological criteria determined by the directive, such as the 
presence of birds listed in Annex I on the one hand and the designation of a habitat as a wetland 
area on the other hand.356 In its other, more recent case-law, the CJEU also steadfastly reasserted 
the prevalence of ecological criteria and science-based tools357, such as the Important Birds Atlas 
(IBA)358, over the use of economic criteria to guide the national designation policies.359 And while 
the said criteria mainly focus on the static presence of the listed natural habitats and species, 
jurisprudential evolutions have also underlined the dynamic character of the designation duties, 
entailing that Member States need to re-evaluate their designated Natura 2000 sites at certain 
points in time, in the light of the continued monitoring of results and scientific studies.360 
 
Further, it should be repeated that the definition of the concept of ‘favourable conservation 
status’ at least indirectly leaves open the possibility to opt for more ecosystem-based approaches, 
which go beyond a rigid focus on the conservation of the species concerned. For instance, 
pursuant to Article 1(e) of the Habitats Directive, the conservation status of a natural habitat will 
only be considered ‘favourable’ when ‘the specific structure and functions which are necessary 
for its long-term maintenance exist and are likely to exist and are likely to continue to exist for 
the foreseeable future’. Likewise, some authors point out that when setting population targets 
for large carnivore species such as Gray wolves, the ecological role of the species is to be taken 
into account, based on a more liberal understanding of the concept of ‘carrying capacity’.361 
Although contested in the context of large carnivores362, a more liberal interpretation of this 
requirement might urge Member States to consider the ecological role the species play in an 
ecosystem, which might lead to more progressive and comprehensive population targets.  
 
                                                          
354 See more extensively, infra, section 3.5.2. 
355 Commission v Ireland, supra note 139, para. 21.   
356 Case C-355/90 Commission v Spain [1993] ECR I-4221, paras. 26. 
357 See for instance: Case C-44/95 Regina [1996] ECR I-3805, para. 27; Case C-3/96 Commission v Netherlands [1998] ECR I-3031, 
para. 61. 
358 See for instance: Case C-235/04 Commission v Spain [2007] ECR I-5415, paras. 23-24.  
359 Schoukens & Woldendorp, supra note 340, pp. 53-55.  
360 Commission v Austria, supra note 224, para. 43.  
361 See more extensively: Epstein, Lopez-Bao & Chapron, supra note 99, pp. 84-85.  
362 Trouwborst, Boitani & Linnell, supra note 163, pp. 53-55.  
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Either way, even if the apparent focus of the EU Nature Directives on endangered species and 
habitats does not necessarily stand in the way of a more holistic, ecosystem-based approach to 
restoration, this should not lead us to ignore the fact that both instruments contain relatively few 
explicit duties or incentives to implement such an approach beyond the confines of the 
designated sites, leaving the majority of the territory of Member States uncovered. Although, as 
is shown more in detail below, the EU Nature Directives do contain some provisions which urge 
Member States to implement more generic measures aimed at preserving common nature 
beyond the designated sites and to re-establish coherent ecological corridors, it cannot be 
maintained that the Natura 2000 Network really functions like a coherent and interconnected 
ecological network in the field.363 In view of the outcome of recent ecological studies, such as the 
2012 Report of the European Environment Agency entitled ‘Protected Areas in Europe’, it 
becomes clear that the coherence of the Natura 2000 Network differs significantly between the 
various Member States.364 In some instances, the Natura 2000 sites still serve more as a collection 
of individually designated ecological ‘core areas’ than as a coherent network of interconnected 
natural sites.365  
 
These apparent deficiencies in terms of ecological restoration are further exacerbated by the fact 
that, while in theory all ecosystems are covered by the Habitats Directive, still only a relatively 
limited percentage of certain ecosystems appear to have been included in the Natura 2000 
Network. For instance, while forests are over-represented in the Natura 2000 Network, 
accounting for almost 50% of the designated sites, only a relatively small portion of other 
ecosystems, such as croplands and grasslands, is protected by virtue of these protection rules.  To 
give but two examples, only 7% of the croplands ecosystems and 15% of the grassland ecosystems 
in the EU are designated as Natura 2000 sites.366 
 
- ecosystem-based restoration under the Water Framework and Marine Strategy Framework 
Directive 
 
In contrast to the EU Nature Directives, both the Water Framework Directive and the Marine 
Strategy Framework stand out as more clear-cut examples of regulatory instruments at EU level 
that aim to establish and allow for an ecosystem-based approach towards restoration. Most 
notably, the Marine Strategy Framework Directive is the first EU environmental directive which 
adopts an ecosystem-based approach aiming at the protection of the full range of marine 
biodiversity. It is therefore not surprising to see that it contains a remarkably broad definition of 
‘environmental status’ . Pursuant to Article 2(4) of the Marine Strategy Framework Directive, the 
latter term is defined as ‘the overall state of the environment in marine waters, taking into 
account the structure, function and processes of the constituent marine ecosystems together 
with natural physiographic, geographic, biological, geological and climatic factors, as well as 
physical, acoustic and chemical conditions, including those resulting from human activities inside 
                                                          
363 J. Verschuuren, Connectivity: is Natura 2000 only an ecological network on paper?, In: C.H. Born et al., supra note 30, pp. 291-
394.  
364 European Environment Agency, supra note 352.  
365 Verschuuren, supra note 363, p. 292.  
366 European Environment Agency, supra note 89, p. 62 and 74.  
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or outside the area concerned’. Whereas the concept of favourable conservation status, as 
contained in the Habitats Directive, can also be interpreted so as to encourage a more ecosystem-
based approach, little explanation is needed to understand that the more integrative definitions 
contained in the Water Framework Directive and the Marine Strategy Framework Directive 
appear more apt to achieve the 15% restoration target.  
 
3.5.2. Territorial scope: leaving the majority of the EU territory unaddressed? 
 
In terms of territorial scope, the question arises whether the relevant EU environmental directives 
force the Member States to go beyond the designation and management of protected sites. It is 
not unimportant to underline that the Natura 2000 Network leaves more than 80% of the surface 
of the EU unprotected. As the areas designated as protected sites already possess a certain 
environmental quality which, even when degraded, is still superior to the nature that is scattered 
over the wider landscape, it is evident that, in order to achieve the 15% restoration target, more 
landscape-wide need to be contemplated.367 This underlines the importance of having sufficiently 
broadly formulated restoration duties, which go beyond the boundaries of designated protected 
sites.  
 
- Articles 3 of the Birds Directive and 10 of the Habitats Directive: towards the development of 
ecological corridors? 
 
At first glance, neither the Birds nor the Habitats Directive contain comprehensive restoration 
duties suitable for achieving the progressive comprehensive targets outside the context of the 
Natura 2000 Network. Since I have already demonstrated that these protection clauses can be 
interpreted so as to implement restorative actions for declining endangered species, they might 
indeed prompt Member States to implement restoration programmes across the wider 
landscape. However, due regard must also be given to the general provisions that are directed 
towards ensuring the coherence of the Natura 2000 Network and, given their larger scope, might 
also help to foster more comprehensive restoration actions aimed at so-called ‘ordinary’ 
biodiversity. Most importantly, Article 10 of the Habitats Directive stipulates that Member States 
shall endeavour, where they consider it necessary, in their land-use planning and development 
policies and, in particular, with a view to improving the ecological coherence of Natura 2000 
network, to encourage the management of features of the landscape which are of major 
importance for wild fauna and flora. Similarly, Article 4(4) of the Birds Directive stipulates that 
‘(o)utside (…) protection areas, Member States shall also strive to avoid pollution or deterioration 
of habitats’, which is to be read in conjunction with the more generic restoration duties contained 
in Article 3. As regards substance, all these provisions include interesting clues relating to the 
protection and restoration of important landscape features and other connectivity issues, 
potentially catalysing restoration actions beyond Natura 2000 sites.  
 
However, their relevance as drivers of comprehensive restoration efforts is compromised in 
numerous respects. Both Article 3 and 10 of the Habitats Directive, while formulated in a relatively 
                                                          
367 European Environment Agency, supra note 352, pp. 78-79.  
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vague manner, appear to be exclusively preoccupied with improving the ecological coherence of 
the Natura 2000 Network through the development of ecological corridors. Evidently, this is 
laudable in itself, given the ecological importance of the Natura 2000 Network. However, given 
their primary focus on Natura 2000, the said provisions can hardly be tagged as a catalyst for a 
more comprehensive restoration policy at national level outside the context of Natura 2000, 
specifically aimed at ‘ordinary’ biodiversity. Moreover, the specific wording of these articles 
seems to leave a relatively large degree of freedom to the Member States. Phrases such as ‘where 
they consider it necessary’, ‘shall endeavour’, ‘where appropriate’, make it, at first sight, very 
unlikely to qualify the latter provisions as legally binding norms.368 Not unsurprisingly, the 
prevailing view shared by most legal authors is that the latter provisions lack ‘legal teeth’ and can 
thus not be regarded as legally enforceable duties incumbent on the Member States.369 Even so, 
this view is nuanced by several others authors, who qualify the said provisions as goal-oriented 
provisions, which might still oblige Member States to develop ecological corridors.370 Other 
authors, such as Squitani, have a different view on this matter and point out that, since the 
Habitats Directive does not establish a clear-cut deadline for the achievement of the conservation 
objectives, such goal-oriented interpretation is only to succeed if persuasive scientific evidence is 
presented pointing to the need for the development of additional ecological corridors.371  
 
In my view, the more liberal approach to provisions like Article 10 of the Habitats Directive might 
have some merits, especially when used in the context of heavily degraded Natura 2000 sites. 
Accordingly, the development of ecological corridors is indeed an obligation when the absence 
thereof might compromise the achievement of the conservation objectives linked to the Natura 
2000 Network at national level.372 Even if the latter provisions are not strictly binding as such, 
they cannot be put aside as provisions with no practical impact. For instance, a 2007 ruling of the 
CJEU has indeed demonstrated that an ostensibly vaguely formulated provision like Article 4(4) 
of the Birds Directive might still serve as a standard for review when assessing conservation 
implementation efforts at national level, even outside the immediate context of degraded Natura 
2000 sites in need of more robust ecological corridors.373 While the CJEU held that the second 
sentence of Article 4(4) of the Birds Directive does not amount to an obligation of result, it 
nevertheless went on stating that ‘Member States (...) must nevertheless make a serious attempt 
at protecting those habitats which lie outside of the SPAs’374.  
 
                                                          
368 G. Van Hoorick, Biodiversity outside protected areas: An outlaw waiting to be saved?, in: C.H. Born et al. (eds.), supra note 30, 
pp. 458-459.  
369 This view is supported by the following authors: Verschuuren, supra note 30, pp. 436-438; S. Borgström & F.H. Kistenkas, The 
Compatibility of the Habitats Directive with the EU Green Infrastructure Policy, European Energy and Environmental Law Review 
2014, pp. 40-41; A. Trouwborst, International nature conservation law and the adaptation of biodiversity to climate change: A 
mismatch?, Journal of Environmental law 2009, pp. 439-440 
370 See for instance: A. Cliquet et al., Adaptation to climate change – Legal challenges to protected areas, Utrecht Law Review 
2009, 5, p. 171; C.W. Backes, M.A. Poortinga & H.E. Woldendorp, Natuurbescherming in de Natuurwet: Kop eraf?, In: N. Teesing 
(ed.), Natuur(lijk)  met recht beschermd: bouwstenen voor een hanteerbare natuurbescherming, 2010, pp. 29-31.  
371 L. Squitani, The development of ecological corridors: Member States’ obligations under the Habitats and Birds Directive, Journal 
of European Environmental & Planning Law 2012, 9(2), pp. 195-200.  
372 Ibid, p. 196.  
373 Case C-418/04 Commission v Ireland [2007] ECR I-10947.  
374 Ibid, para. 179. 
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Even so, the referenced case-law is to be treated as exceptional by all measures. Few infringement 
cases are launched against Member States over their inadequate protection of biodiversity 
outside Natura 2000 sites. Therefore, in order to achieve a more enduring shift towards the 15% 
restoration target, more broadly and compulsory formulated provisions regarding restoration of 
degraded ecosystems in the wider landscape are necessary. With the adoption of the Strategy on 
Green Infrastructure in 2013, the European Commission highlighted the potential of Green 
Infrastructure to contribute to various EU policy objectives, such as increased human health and 
well-being, and climate change adaptation.375 Under this Strategy, the concept of Green 
Infrastructure is further defined as ‘a strategically planned network of natural and semi-natural 
areas with other environmental features designed and managed to deliver a wide range of 
ecosystem services. It incorporates green spaces (or blue if aquatic ecosystems are concerned) 
and other physical features in terrestrial (including coastal) and marine areas’.376 On land, Green 
Infrastructure is also present in rural and urban settings. Paradoxically, the European Commission 
seemed to be convinced that, although the concept of Green Infrastructure is as such not included 
in EU environmental law, it still could be implemented within existing legislation, policy 
instruments and funding instruments.377 Even so, in the light of the above analysis, the 
Commission’s view when publishing a Green Infrastructure Strategy appears to be overly 
optimistic, to say the least. Given the relatively poor enforcement of the strict protection 
provisions included in the EU Nature Directives, one should have indeed limited expectations as 
to the added value in the field of even more vaguely formulated provisions, such as Article 10 of 
the Habitats Directive. Although the lack of enforceable provisions has not prevented Member 
States from further developing national ecological networks, the tendency towards ‘no gold-
plating’, which has gained some popularity throughout the past decades, might urge Member 
States to somehow limit their ambitions in this respect and confine their conservation efforts to 
what is required by EU law (Natura 2000).378  
 
- gold-plating: the limited scope of the Environmental Liability Directive reconsidered? 
 
The latter findings are further underscored by the recent implementation experiences gained 
regarding the Environmental Liability Directive. The above analysis has already demonstrated that 
the core concept of ‘ecological damage’ in the Environmental Liability Directive comprised both 
EU protected species and natural habitats. In itself, the Environmental Liability Directive does not 
contain a clause limiting its territorial application, which might lead to its application to damage 
caused to EU protected species and/or natural habitats located outside the Natura 2000 
Network.379 However, Article 2(3)(c) of the Environmental Liability Directive explicitly gives the 
Member States the possibility to broaden the scope of ecological damage to ‘any habitat or 
species, not listed in those Annexes which the Member State designates for equivalent purposes 
as those laid down in these two Directives’. Either way the restriction of the scope of the 
                                                          
375 European Commission, supra note 37.  
376 Ibid.  
377 Borgström & Kistenkas, supra note 369, p. 36.  
378 See more extensively: J.H. Jans & L. Squintani, "Gold-plating" of European Environmental Measures?, Journal of European 
Environmental & Planning Law 2009, 6(4), pp. 417 - 435 
379 See more extensively: Fogleman, supra note 81, pp. 184-185.  
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Environmental Liability Directive to the EU protected species and habitats is singled out by some 
authors as one of its fundamental weaknesses.380  
 
The 2016 Implementation Report of the European Commission moreover indicated that half of 
the Member States have extended the scope of application of the liability regime to purely 
nationally protected biodiversity, while other Member States limited  their implementation 
efforts to EU protected biodiversity, partly due to a no gold-plating rationale.381 The European 
Commission in turn noted that an extension of the scope of application of the Environmental 
Liability Directive would spark additional complexities due to national competence and may be 
harmful for the harmonization rationale underpinning the Directive.382 However, by leaving 
‘common biodiversity’ out of its scope of application, the Environmental Liability Directive’s role 
as an instrument for fostering restoration actions that go beyond the EU protected nature is 
significantly reduced.  
 
- procedural EIA rules to avoid ‘No Net Loss’ across the wider landscape and related to ‘common’ 
biodiversity? 
 
Having so far focused on the EU Nature Directives, it should not be ignored that other EU 
environmental directives have a wider territorial scope and might thus set out alternative 
restoration duties. Most notable examples in this respect are the Water Framework Directive and 
the Marine Strategy Framework Directive, which imply an ecosystem-based approach and contain 
no provisions which explicitly limit their territorial scope. For instance, Article 2 of the Marine 
Strategy Framework Directive stipulates that its scope principally covers all marine waters, 
including waters, the seabed and subsoil.  
 
However, the wider focus of the more recent EU environmental directives is not capable of fully 
addressing one of the important flaws of the EU environmental legislation in the light of the 
ambitious 15% restoration targets, i.e. the absence of an enforceable and binding No Net Loss 
clause capable of laying down both protection and compensation obligations relating to common 
biodiversity on the EU territory, also located outside designated Natura 2000 sites. The Water 
Framework Directive exclusively focuses on aquatic ecosystems. As indicated above, the recently 
amended EIA Directive and in particular Article 8a(1)(b) might be regarded as an implicit step 
towards a more comprehensive implementation of the No Net Loss principles, also outside the 
context of the EU Nature Directives. The EIA Directive in itself has a broad material scope, since it 
covers all damage to the environment and public health. As regards biodiversity, Article 3(1)(2) 
now elucidates that the effects on the ‘biodiversity, with particular attention to species and 
habitats protected under Directive 92/43/EEC and Directive 2009/147/EEC’ are to be taken into 
consideration. As noted above, Article 8a(1)(a) of the EIA Directive now imposes the obligation 
on Member States to incorporate any measures intended ‘to avoid, prevent or reduce and, if 
                                                          
380 Winter, Jans, Marcory & Krämer, supra note 246, pp. 173-174.  
381 European Commission, supra note 264, p. 8.  
382 Communication from the Commission to the Council and the European Parliament – Biodiversity Action Plan for the 
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possible, offset significant adverse effects on the environment’ in development permits. With 
respect to the ambitious wording of the preamble to Directive 2014/52/EU, which seems to 
explicitly link the more stringent mitigation and compensation rules to the EU’s commitments on 
the Convention on Biological Diversity383 and the EU Biodiversity Strategy, one might indeed be 
inclined to believe that the newly formulated provisions are to be regarded as one of the EU’s 
main instruments to halt the ongoing biodiversity loss.  
 
Yet EIA procedures cannot be equated to a substantive and enforceable obligation to prevent or, 
if not possible, offset generic biodiversity losses, given the procedural character of the EIA 
Directive. At best, they hint at a more substantive approach towards EIA in the context of net 
biodiversity loss, as also hinted at in the preamble to the EIA Directive.’384. Permitting authorities 
would neither be required to draw specific conclusions from the EIA, nor have the obligation to 
issue a refusal for a project liable to create damage to biodiversity that is not offset in an adequate 
manner.  
 
- CAP and CFP as alternative precursors of ecological restoration: too little, too late? 
 
Given the European Commission’s persistent intention to come forward with a No Net Loss 
Initiative’385 and the existing deficiencies at national level in terms of the quality of the EIAs used 
in the context of decision-making processes386, it remains fair to say that even with the recently 
modified EIA Directive, there is still no substantive duty to restore damage to generic biodiversity. 
Yet it must certainly not be forgotten that biodiversity considerations are also increasingly 
integrated both in the EU’s Common Agricultural Policy (CAP) and in the Common Fisheries Policy 
(CFP). With regard to the former, reference is to be made to the greening measures that have 
been further strengthened in the CAP through the 2013 Reform.387 Essentially, the CAP lays down 
the rules and conditions under which payment of subsidies for crops is granted and land may be 
cultivated, as well as price support mechanisms (including guaranteed minimum prices and 
import tariffs). The 2013 Reform marked a shift in the recent approach to greening in the context 
of the CAP, to the extent that the European Commission wanted to achieve a greener agricultural 
policy by including a mandatory greening component of direct payments, Pillar 1 of the CAP.388  
 
One of the key measures to enhance biodiversity on arable lands, the so-called Ecological Focus 
Areas (EFA), aptly underscores the weaknesses of the new shift in the EU’s agricultural policy 
towards greening under Pillar 1.389  Farms with more than 15 hectares of arable land are now 
required to dedicate at least 5% of this land to EFA. According to Article 46(2) of Regulation no. 
                                                          
383 See for instance the recital 10 of the preamble to Directive 2014/52/EU. 
384 Anker, supra note 337, p. 339.  
385 See: http://ec.europa.eu/environment/nature/biodiversity/nnl/index_en.htm (Accessed 31 March 2017). 
386 European Commission, Report from the Commission to the Council, the European Parliament, the European Economic and 
Social Committee and the Committee of the Regions on the application and effectiveness of the EIA Directive, COM(2009) 378 
final. 
387 See for an extensive overview: I. Doussan & H. Schoukens, Biodiversity and agriculture: Greening the CAP beyond the status 
quo?, In: C.H. Born et al., supra note 30, pp. 437-451.  
388 See more extensively on this topic: A. Matthews, Greening CAP Payments: A Missed Opportunity?, Institute of International 
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1307/2013 EFAs can include land lying fallow, terraces, landscape features, buffer strips, areas 
with nitrogen-fixing crops and afforested areas.390 However, in the light of the 15% restoration 
target, the EFAs as flagship of the 2013 CAP Reform must still be judged unsatisfactory at many 
levels. First, it is to be noted that several of the areas that can be included in EFAs will arguably 
yield only limited beneficial effects for biodiversity. This is especially the case for catch crops or 
nitrogen-fixing crops like legumes.391 Second, there is the apparent lack of ecological standards to 
be achieved in the areas selected as EFAs. Third, as only 5% of the arable land needs to be 
maintained as EFA, additional doubts remain as to its alleged net beneficial impact on 
biodiversity. At present, 3 to 4% of the arable land would already qualify as an EFA. Recent studies 
have concluded that the extent of EFAs must reach at least 10% in order to significantly increase 
the habitat suitability for species tied to a particular agro-ecosystem. If only 7% of the arable land 
qualifies as EFA, then it is deemed extremely crucial that this proportion of 7% EFA is well 
managed in order to achieve optimal success.392 This skepticism is further reinforced by other 
research, which reveals that EFAs are implemented in a way that provides few tangible effects for 
biodiversity on arable lands. It also underlines that merely increasing the ratio of EFAs from 5% 
to 7% would matter little if no additional measures were taken to ensure the environmental 
quality in these areas. It suggests that farmers appear inclined to opt for the inclusion of catch 
crops and nitrogen-fixing crops in their EFAs, arguably the two least effective categories of crops 
in terms of ecological net benefits.393 This research seems to question the fundamental shift in 
the CAP towards more half-hearted greening efforts under the first pillar.394 The limited added 
value for biodiversity that might result from the half-hearted greening of Pillar 1 again leads to 
the question whether it would not have been a more sensible approach to increase the budget 
for more focused payments under Pillar 2. The question now arises whether it would not have 
been more sensible to support the provisions regarding agri-environmental measures (AEM), 
which arguably allow for more effectively framed and sustainable recovery and conservation 
measures on farmlands. The EAFRD Regulation, for instance, lists ‘restoring, preserving and 
enhancing ecosystems related to agriculture and forestry’ as one of its primary policy priorities in 
the context of rural development. One might derive from Article 5(4)(a) of the EAFRD Regulation 
that the focus of such measures should primarily be on biodiversity located in Natura 2000 sites 
and areas facing ‘natural and other specific constraints’, such as mountain areas. And while the 
latter provision also explicitly refers to the ‘state of the landscape’ as a determining factor, it 
primarily appears to stimulate recovery efforts in the context of designated Natura 2000 sites or 
water management plans adopted under the Water Framework Directive.  
 
                                                          
390 Regulation no. 1307/2013 of the European Parliament and of the Council of 17 December 2013 establishing rules for direct 
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Interestingly, Article 30 of the said regulation, which specifically addresses the funding of 
investments within the context of the Natura 2000 Network and the Water Framework Directive, 
explicitly leaves open the possibility to fund restoration measures not only within designated 
areas but also in other delimited nature protection areas with environmental restrictions 
applicable to farming or foresting, which contribute to the implementation of Article 10 of the 
Habitats Directive. In this respect, it is to be applauded that support to farmers is only available 
for measures that go beyond the already existing requirements as to the so-called ‘good-
agricultural and environmental condition’.395  It is remarkable, however, that no reference is 
made to the strictly protected species that are to be protected in the entire territory of a Member 
State, such as Wild hamsters or farmland birds. Furthermore, the EAFRD Regulation at no point 
seems to provide for robust incentives for landscape-wide restoration efforts that go beyond the 
specific context of vulnerable and designated sites. Recent literature has demonstrated that, if 
proper funding and a tailored approach are provided, AEMs can lead to quantifiable 
improvements in the status of many endangered species.396 However, one should not lose sight 
of the many questions surrounding the effectiveness and long-lasting effects of AEMs, which 
remain of a voluntary nature and thus inherently give rise to uncertainties in terms of establishing 
long-term restoration commitments.397  
 
Against the backdrop of the above analysis, it is safe to conclude that the current CAP rules appear 
to be incapable of countering the lack of horizontal enforceable measures targeting ecological 
restoration across the wider landscape in general EU environmental law. A similar conclusion 
presents itself within the context of the Common Fisheries Policy (CFP), which was also reformed 
in 2013. It is fair to say that the CFP has been the object of consistent criticism as regards its 
ineffectiveness in achieving its sustainability claims and safeguarding a sustainable recovery of 
the EU’s most over-exploited fish populations398, with some authors even going so far as to 
question the compatibility of the EU’s previous fisheries regulations with the core principles of 
primary EU law, such as the prevention and precautionary principle.399 Even so, at least in theory 
the objective of the CFP, as defined in Article 2(2) of Regulation no. 1380/2013, is to ‘ensure that 
exploitation of living marine biological resources restores and maintains populations of harvested 
species above levels which can produce the maximum sustainable yield’.400  
 
For a considerable time, however, the exact articulation between the CFP, which falls under the 
exclusive competence of the EU, and the conservation and restoration duties imposed on the 
                                                          
395 Good agricultural and environmental conditions, abbreviated as GAEC, refers to a set of EU standards described in Annex III of 
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Member States regarding marine Natura 2000 sites has remained conspicuously ambivalent and 
was even seen by some Member States as an important obstacle to the implementation of 
recovery-based strategies for vulnerable marine sites.401 Whereas Member States might be 
obliged to ban certain forms of destructive fishing practices such as beam trawling, which might 
seriously compromise the recovery of several marine habitat types listed under Annex I to the 
Habitats Directive, the exclusive nature of the EU’s competence in the field of CFP seemed to 
hinder such recovery policies or at least render them troublesome given the many procedural 
hurdles.402 Now Article 11(1) of Regulation no. 1380/2013 explicitly grants the Member States the 
possibility to adopt conservation measures not affecting fishing vessels of other Member States 
that are applicable to waters under their sovereignty or jurisdiction and that are necessary for the 
purpose of complying with their obligations under the Nature Directives. Since the text of the said 
provision refers to Article 6 of the Habitats Directive in its entirety, passive and active restoration 
measures with an impact on existing fishing practices in order to foster the recovery of degraded 
marine habitats are also included. The said regulation explicitly enables Member States to 
implement restoration measures beyond 12 nautical miles. This implies that Member States can 
adopt measures which restrict fishing practices in their marine Natura 2000 sites that are located 
inside their Exclusive Economic Zone (EEZ). Still, the possibility to autonomously adopt such 
conservation measures is effectively restricted to measures not affecting fishing vessels of other 
Member States. Where such measures might affect fisheries interests of other Member States, 
the power to adopt such measures is granted to the European Commission by Article 11(2) of 
Regulation no. 1380/2013.  
 
 
3.6. Timeframe and exemptions: drivers or obstacles to the prioritization of restoration actions? 
 
Regardless of the specific material and substantive scope of the 15% restoration target, restoring 
degraded ecosystems to a more natural state will not only require a clear view of the current 
degree of degradation but also the establishment of a restoration prioritization framework. To 
give but one indication, a recent assessment carried out by the European Commission revealed 
that the total investments needed for managing and restoring the network amount to at least 5.8 
billion EUR on an annual basis.403 Given the limited financial resources available, the budgetary 
restraints and the different baseline conditions, it is necessary to contemplate how to prioritize 
restoration actions.404  
 
3.6.1 Applicable timeframes and deadlines 
 
As is widely known, the EU Nature Directives do not put forward specific deadlines to be observed 
for the achievement of the favourable conservation status. In contrast, both the Water 
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Framework Directive and the Marine Strategy Directive do explicitly state when the 
environmental objectives set by their core provisions need to be achieved. The absence of a time-
bound quantified target for the achievement of the favourable conservation status seems to leave 
significant leeway to the Member States. Even so, the lack of an explicit timeframe is adjusted 
and corrected in different ways.  
 
The restoration targets set by the 2020 EU Biodiversity Strategy under Target 1, which requires 
the Member States to speed up the implementation of both the Habitats and Birds Directive, are 
to be recalled. Target 1 requires the Member States to ensure that by 2020, 34% of the habitats 
and 26% of the species listed under the Annexes to the Habitats Directive should either have 
attained a favourable conservation status or shown a significant improvement in their 
conservation status. However, since the EU Biodiversity Strategy is of a non-binding nature, the 
said objectives are not enforceable and might therefore only serve as an additional interpretation 
standard when interpreting the applicable regulatory norms. 
 
With respect to the Natura 2000 Network, it should be reiterated that pursuant to Article 4(4) of 
the Habitats Directive, Member States still have the obligation to designate the so-called sites of 
community (SCI) interest as Natura 2000 sites and implement the necessary conservation 
measures required under Article 6(1) of the Habitats Directive within a period of 6 years after the 
sites have been adopted as SCIs. In its Guidance note on Article 6(1) of the Habitats Directive, the 
European Commission concludes that ‘the six-year period between the adoption of the SCI and a 
designation of the site as an SAC is foreseen to be used to establish the necessary conservation 
measures so that they are ready to be implemented once the site has been designated as SAC’405. 
This approach was subsequently endorsed by the CJEU in a ruling concerning the Spanish 
designation and conservation policies.406 However, in view of the poor management of many 
Natura 2000 sites, it is clear that this deadline is not consistently being applied in practice, nor 
enforced by the European Commission through infringement proceedings. As to the application 
of the above-mentioned non-deterioration clauses, such as Article 6(2) of the Habitats Directive, 
one needs to be reminded that the said provisions are to be applied from the moment a site has 
been designated by the Member States under the Birds Directive are concerned and from the 
moment of a site’s inclusion in the list of SCIs under the Habitats Directives.407 One may even 
deduce from the case-law developments of the CJEU that a primary protection duty applies from 
the moment a Member State selects a site as being eligible to be designated as a Natura 2000 site 
under the Habitats Directive.408 A similar approach prevails in the context of the strict rules on 
species protection, laid down in Article 12(1) of the Habitats Directive. In terms of ecological 
restoration, a strict application of the non-deterioration prohibition might eventually also force 
Member States to remedy previous non-compliance.409 As implicitly illustrated by the French 
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hamster case, a Member State can even be ordered to contemplate recovery measures aimed at 
bringing an endangered species back to a favourable conservation status.410 
 
All in all, however, the EU Nature Directives remain conspicuously silent as to the time schedule 
to be observed regarding both the implementation of conservation measures and the 
achievement of the conservation objectives in the field. This might be tagged as a major weakness 
in terms of the EU’s ambitious restoration targets, especially since it limits the possibility to hold 
Member States accountable for not having established robust recovery schemes. In comparison, 
the Water Framework Directive arguably does put forward a more extensive and explicit 
timeframe to be adhered to when implementing the directive. As noted above, the environmental 
objectives to be achieved are defined in Article 4 of the Water Framework Directive, which 
constitutes the bedrock provision of this directive. Article 4(1) of the Water Framework Directive 
puts forward the achievement of the good status by 2015, being the good ecological potential (or 
potential) and good chemical status for surface waters and good chemical and good quantitative 
status for groundwater. Likewise, the Marine Strategy Framework Directive contains a clear-cut 
time schedule. As prominently stated in its Article 1(1),  the Marine Strategy Framework Directive 
aims to achieve Good Environmental Status411 of the EU's marine waters by 2020 and to protect 
the resource base on which marine-related economic and social activities depend. As was the 
case for the Water Framework Directive, it contains the explicit regulatory objective that 
‘biodiversity is maintained by 2020’, as the cornerstone for achieving the Good Environmental 
Status. This makes the Marine Strategy Framework Directive the only EU environmental directive 
of which the timeframe explicitly corresponds with the deadlines put forward by the EU 
Biodiversity Strategy. 
 
3.6.2. Implicit and explicit exemption clauses 
 
It is apparent that under several circumstances achieving the restoration targets contained in the 
EU environmental directives will not be realistic in the short term and might exceed the timeframe 
determined by law. This may be caused by several factors, such as the potentially 
disproportionate costs given the degraded baseline status of an ecosystem, the presence of 
overriding public interest which might prevail over the short-term achievement of the restoration 
objectives or a force majeure situation for which the Member State concerned is not responsible. 
As long as the achievement of the long-term objectives is not fundamentally compromised, it is 
therefore recommendable to allow Member States at least some flexibility in this respect and to 
concede that achieving full restoration of at least severely degraded ecosystems is not feasible in 
the short run. This is all but logical since the relevant literature has correctly qualified the 
obligation to achieve good surface water ecological status and the non-deterioration clauses, 
which have been addressed above, as obligations of results.412 Hence, if no exemptions were 
available, Member States could simply be held liable whenever it can be established that the 
environmental objectives are not achieved in due time.  
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- prioritization under the Water Framework Directive and the Marine Strategy Framework 
Directive 
 
One of the defining characteristics of the Water Framework Directive, especially when compared 
to the EU Nature Directives, is that it explicitly introduces a relatively large number of exemptions, 
which are laid down in Article 4(4) to 4(7) of this directive and indirectly pave the way for 
restoration prioritization frameworks within the context of river management plans.413  
 
A first category of exemptions grants the Member States the possibility to set a less stringent 
objective or to extend the timeframe for the achievement of a specific environmental objective 
for reasons relating to the existing level of degradation, disproportionate costs or issues regarding 
technical feasibility. For instance, Article 4(4) of the Water Framework Directive allows a 
conditional extension of the deadlines contained in Article 4(1) for the purpose of a phased 
achievement of the said objectives, provided that no further deterioration occurs in the status of 
the affected water body. However, is stipulated that the extensions shall, in any event, be limited 
to a maximum of two further updates. This implies that 2027 is the final deadline for the 
achievement of the original environmental objectives.  
 
Article 4(5) of the Water Framework Directive in turn allows Member States to set less stringent 
environmental objectives for heavily modified bodies of water when their natural condition is 
such that the achievement of these objectives would be infeasible and disproportionally 
expensive. This can therefore be seen as an explicit acknowledgment that full restoration of 
severely degraded aquatic ecosystems, such as reservoirs, canals or canalised rivers, is not 
possible without interfering substantially with the economic use thereof. It appears logical to 
allow Member States more freedom in this respect. Still, in order to apply this exemption, a strict 
set of cumulative conditions needs to be met. For instance, the environmental and socioeconomic 
needs served by such human activity cannot be met by any other means that constitute a 
significantly better environmental option not entailing disproportionate costs. Furthermore, 
Member States shall ensure that, for surface water, the highest ecological and chemical status 
possible is achieved, and at the same time further deterioration of the status of the affected body 
of water is to be avoided.  
 
As is apparent from the above analysis, Articles 4(4) and 4(5) of the Water Framework Directive 
are not be approached as genuine exemptions to the achievement of the environmental 
objectives but rather as a means to set less ambitious restoration targets in view of a limited 
number of circumstances which might impede the achievement of the environmental objectives 
or at least render it unrealistic.414 They thus serve as an important corrector to the progressive 
achievement of the restoration targets which constitute the core of the Water Framework 
Directive and indirectly grant the Member States leeway for prioritization. Interestingly, both 
Article 4(4) and Article 4(5) of the Water Framework Directive refer to the concept of ‘natural 
conditions’, which, pursuant to the European Commission, refers to conditions which dictate the 
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rate of natural recovery.415 It may indeed take some time before the conditions necessary to 
restore the good ecological status reappear, especially within the context of severely degraded 
baselines.  
 
A second set of exemptions which might guide Member States in determining restoration 
priorities is provided by Article 4(6) of the Water Framework Directive. The latter provision 
permits an explicit exemption for cases of temporary deterioration that could not reasonably 
have been foreseen and are the result of natural causes or force majeure which are exceptional 
or could not reasonably have been foreseen. Conceptually speaking, this exemption clause is not 
to be used as a justification for setting alternative, less stringent, restoration objectives during 
the planning process. It is to be regarded as a defence strategy, which can be used by Member 
States to explain why the applicable environmental objectives have not been met in time.416  
 
A last relevant reason for derogation is contained in Article 4(7) of the Water Framework 
Directive, which has already been partly addressed above. As stated earlier, this provision is 
similar to the derogation clause set forth by Article 6(4) of the Habitats Directive and explicitly 
permits the Member States to derogate from the binding effect of the non-deterioration 
prohibition throughout the entire implementation and the achievement of the environmental 
objectives according to the applicable time schedules when reasons of overriding public interest 
might justify the failure to observe and/or achieve the said environmental targets.417 The reasons 
invoked are of overriding public interest and/or the benefits for the environment and for society 
of achieving the environmental objectives laid down in Article 4(1) are outweighed by the benefits 
of the new modifications or alterations for human health, for the maintenance of human safety 
or for sustainable development. Lastly and not unimportantly, the beneficial objectives pursued 
by that project could not for reasons of technical feasibility or disproportionate cost be achieved 
by other means which would have been a significantly better environmental option. As can be 
derived from the European Commission’s Guidance document, Article 4(7) of the Water 
Framework Directive cannot be invoked for every single instance of deterioration. For instance, if 
the degradation is caused by inputs of pollutants from point or diffuse sources, the Article 4(7) 
exemption will not apply.418  
 
A similar, more pragmatic approach can be found in Article 14 of the Marine Strategy Framework 
Directive, which contains a clause that includes a number of basic exceptions which Member 
States can refer to in order to justify their non-compliance with the good environmental status or 
the environmental targets for their marine waters.  
 
As such, the presence of the above-mentioned exemption clauses in several EU environmental 
law directives provides the Member States with some more explicit guidelines to be observed 
when implementing their restoration policies, be it in the context of their water management 
plans or marine strategies, while at the same time guaranteeing that the long-term achievement 
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of the applicable restoration targets are not compromised. Given the fact that by 2012, more than 
half of EU surface waters were below ‘good ecological status’, the presence of such exemption 
clauses seems to be very reasonable.419 Yet while some authors fear that, in view of the strict 
case-law developments before the CJEU, a significant portion of the EU’s surface water will end 
up being ‘in a state of exception’420, the European Commission underscored in its Guidance 
document that the application of the exemption clauses should be the exception and not the 
rule.421 However, even if the said exemption clauses were to be applied in a more extensive 
manner, they should not lead to a further deterioration of the status of the said water bodies.422 
Moreover, Article 4(8) of the Water Framework Directive, which is of general application, specifies 
that when applying an exemption, Member States need to ensure that this application ‘does not 
permanently exclude or compromise the achievement of the objectives of this Directive in other 
bodies of water within the same basin district and is consistent with the implementation of other 
Community environmental legislation’. In addition, Article 4(9) of directive states that the existing 
rules of the other EU environmental directives need to be observed for the application of the 
exemption clauses. This entails that, in the context of Natura 2000 sites, the application of the 
said exemption clauses, subject to the derogation clauses provided for by the Habitats Directive, 
cannot stand in the way of the achievement of the conservation objectives.  
 
Key concepts such as ‘technical infeasibility’ and ‘disproportionate costs’ are key when applying 
the exemption clauses in the context of restoration programmes.  A further understanding 
thereof will evidently be crucial to delineate the level of freedom Member States enjoy when 
determining their restoration strategies and specifying their prioritization frameworks. In its 
Guidance document the European Commission puts forward a rather restrictive approach in this 
respect. For instance, regarding the technical infeasibility, which might be relevant in the context 
of ecosystems that are difficult to restore, the Commission explicitly points out that in this specific 
context cost savings are not to be taken into consideration when determining whether it would 
be technically infeasible to make the improvement by the deadline.423 Pursuant to the 
Commission, technical infeasibility is only justified if no technical solution is available, if it would 
take longer to fix the problem than there is time available or if there is no information available 
with regard to the root cause of the problem. The Commission highlights the importance of 
investing sufficient efforts in finding technically feasible options, especially where the yields of an 
improvement will be high.424  
 
With respect to the concept of ‘disproportionate costs’, the European Commission again calls for 
the necessary restraint. Whereas it explicitly recognised that ‘disproportionality’ implies a 
‘political judgement informed by economic information’ and needs to be based on a prior analysis 
of the costs and benefits, it still is presented as a concept that is subject to restrictive 
interpretation.425 The Commission insisted on caution by underlining that an assessment of 
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disproportionate costs only makes sense after a combination of the most cost-effective measures 
and by stating that there is no disproportionality if the costs of the measures merely exceeds the 
quantifiable benefits. Furthermore, the costs of measures that are already required by the 
existing EU environmental directives cannot be deemed ‘disproportionate’ within the meaning of 
Article 4(4), 4(5) and 4(7) of the Water Framework Directive. Affordability issues might be taken 
into consideration when applying for an extension of the applicable deadlines.426 However, 
Member States are urged to consider phased implementation of restoration measures where 
possible and to also contemplate the use of alternative financing mechanisms.427 
 
With the exception of the recent ruling of the CJEU relating to an Austrian decision to authorize 
the construction of hydropower plant on the Scharze Sulm river, there is currently little to no 
jurisprudence with respect to the application of the said exemption clauses. In that specific case, 
the CJEU was prepared to grant the Member States some discretion when assessing whether a 
project may in fact be of an overriding public interest. In particular, it agreed that the promotion 
of renewable energy resources through hydroelectricity may constitute an overriding public 
interest justifying the failure to avoid the deterioration of the said river.428   
 
Be that as it may, it is clear that the exemption clauses included in the Water Framework Directive 
and the Marine Strategy Framework Directive list a number of criteria which might be appropriate 
for prioritizing restoration actions regarding aquatic and marine ecosystems. It is clear that 
prioritisation approaches can be established through the application of the above-mentioned 
exemption clauses. In the context of the recurring criterion relating to the alleged 
disproportionate costs, the European Commission suggests that relevant criteria to rank 
restoration measures can benefit assessments, possible synergies with other directives, cost-
efficiency, consequences of non-action, the urgency of a problem to be solved, the existence of 
available financing mechanisms and the acceptance by the public.429 However, the Water 
Framework Directive does not lay down these criteria in detail, which means that, within the 
boundaries set by the above-mentioned exemption clauses, the Member States still enjoy a 
relatively large degree of freedom when determining their restoration strategies. The relatively 
strict requirements laid down in Article 4(4) to 4(9) of the Water Framework Directive, as also 
interpreted in the Guidance documents issued by the European Commission, seem to limit the 
room for abuse. However, the degraded status of many surface water bodies and the limited 
funds available for comprehensive river or water restoration efforts might force us to change this 
positive appraisal in the near future.  
 
- prioritization under the Environmental Liability Directive 
 
Interestingly, the Environmental Liability Directive also explicitly includes certain criteria to be 
observed when determining the remediation measures necessary to address cases of damage to 
protected species and habitats. For instance, depending on when the different identified remedial 
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options are evaluated, Annex II, 1.3.2 to the Environmental Liability Directive explicitly allows the 
Member States to consider the implementation of offsite compensation measures instead of in 
situ remedial measures if the equivalent natural resources could be provided elsewhere at a lower 
cost. Furthermore, pursuant to Annex II, 1.3.3 to the Environmental Liability Directive, the 
competent authorities are allowed to decide that no further remedial measures need to be 
implemented when the cost of such measures required to reach the baseline would be 
disproportionate to the environmental benefits that can be obtained. However, no further criteria 
are offered to determine how this concept of ‘disproportionate costs’ is to be understood more 
specifically. 
 
- prioritization under the EU Nature Directives 
 
In contrast to the explicit exemption clauses contained in, for instance, the Water Framework 
Directive and the explicit references to the economic costs of remedial measures within the 
context of the Environmental Liability Directive, the EU Nature Directives provide relatively little 
guidance regarding restoration prioritization. This is not surprising, given the lack of an explicit 
timeframe and deadlines for the achievement of the favourable conservation status within the 
EU Nature Directives.430 Although this does not necessarily transform the obligation to reach a 
favourable conservation status into an ‘obligation of best efforts’, it does somehow, especially in 
combination with the relatively large freedom Member States enjoy when translating the concept 
into national recovery strategies, limit its legal teeth.431 Similarly, it helps to explain why the 
European Commission has so far not initiated infringement proceedings against any Member 
State for not achieving the favourable conservation status.  
 
Moreover, one might contend that the EU Nature Directives are to be approached as the result 
of a certain, albeit implicit, prioritization exercise since they focus on the EU’s most endangered 
species and habitats, which are listed in their Annexes. In other words, by pre-selecting the most 
endangered species and habitats at EU level, the European legislator has already pre-empted a 
similar prioritization exercise at national level. However, the latter prioritization exercise is 
criticized by some as overly ‘static’, since the Annexes to the Habitats Directive are not covering 
all the most endangered, vulnerable or rare species. This has led several authors to make a case 
for a more flexible approach towards updating the Annexes.432 Some authors even go as far as 
stating that an annual update of the Annexes is recommendable in the light of IUCN Red List 
Criteria, for instance.433 Be that as it may, the fact that EU Nature Directives do not explicitly put 
forward an ecosystem-based approach but rather aim for targeted restoration actions vis-à-vis 
highly endangered species and habitats present within the EU might help to explain the limited 
number of references to exemption clauses compared to other directives, such as the Water 
Framework Directive and the Marine Strategy Framework Directive. Yet that does not mean that 
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the EU Nature Directives do not give the Member States the necessary freedom when applying a 
restoration-based strategy within the context of protected natural habitats and species.  
 
First and foremost, reference needs to be made to the criteria set forward when selecting sites 
that might be eligible for inclusion as Natura 2000 sites within the framework of the Habitats 
Directive.434 Under the Birds Directive, Member States only have the obligation to designate ‘the 
most suitable territories in number and size’ for the Annex I bird species and regularly occurring 
bird species, which means that not every single site where the said species occur needs to be 
included in the Natura 2000 Network. The case-law at national level also seems to leave the 
Member States some leeway when laying down their designation policies.435 A similar approach 
is reflected in Annex III to the Habitats Directive where, among the criteria for the selection of 
Natura 2000 sites, reference is made to the ‘area of site covered by the natural habitat in relation 
to the total area covered by that natural habitat type within national territory’ and ‘the size and 
density of the population of the species present on the site in relation to the populations present 
within national territory’.436 Furthermore, as noted above, the restoration possibilities of a site 
also need to be taken into consideration when selecting potential Natura 2000 sites for protected 
natural habitats and species. In its Implementing Decision of 11 July 2011 the European 
Commission clarified that, when assessing the restoration possibilities of a eligible site, the 
Member States are urged to focus first on the feasibility of the restoration actions from a scientific 
point of view.437 Interestingly, the Commission also explicitly allows Member States to take into 
consideration the economic costs of the purported restoration actions. These elements need to 
be balanced with the degree of threat and rarity of the habitat type. Ultimately, the restoration 
actions should be ranked from ‘restoration easy’ to ‘restoration difficult or impossible’.  
 
Next to that, it should not be forgotten that the Habitats Directive allows the Member States, 
albeit under limited circumstances, to declassify or modify a site that has been designated. Article 
9 of the Habitats Directive allows for a declassification where this is warranted by natural 
developments noted as the result of the monitoring and surveillance carried out pursuant to 
Article 11 of the Habitats Directive. In its 2005 Note on this topic, the European Commission 
stressed that, in some cases, modifications to the actual boundaries of European protected sites 
or even the deletion of existing sites are justified.438 Even so, the Commission clearly stresses that 
such a declassification can only be allowed in case of ‘natural’ developments (contrary to ‘human 
caused’), which could not reasonably be avoided or prevented by applying conservation measures 
within the framework of Articles 6(1) and 6(2) of the Habitats Directive.439 In a more recent ruling, 
revolving around an Italian Natura 2000 site which suffered from significant degradation due to 
its location close to the Malpensa Airport, the CJEU stated that, if a designated Natura 2000 site 
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is definitively incapable of contributing to the achievement of the objectives underpinning the 
Habitats Directive, a Member State is required to propose the declassification of the site to the 
Commission. However, in this respect, a Member State is required to demonstrate that the said 
degradation makes it impossible for the Natura 2000 site or, as the EU judges put it, make the site 
‘irretrievably unsuitable’ to ensure the achievement of the said objectives.440 A mere and 
unspecified allegation of environmental degradation will not suffice.441 Moreover, the CJEU 
clarified that the failure of a Member State to fulfill its protection duties laid down in Article 6(2) 
to 6(4) of the Habitats Directive does not necessarily justify the declassification of the said site.442 
Such a restrictive interpretation also appears to be in line with the more general case-law of the 
CJEU regarding the remediation of violations of EU law.443 Admittedly, the CJEU has not specified 
under what conditions, for instance with respect to cost-effectiveness, a Member State might still 
choose to prioritize the designation of a new site instead of opting for the very costly recovery of 
a severely degraded site. Yet the margin to do so is severely limited, at least when seen against 
the backdrop of the recent case-law developments.  
 
Moreover, when establishing conservation measures sufficient attention should be paid to Article 
2(3) of the Habitats Directive, which states that measures implemented pursuant to the Habitats 
Directive are to take economic, social and cultural requirements as well as local characteristics 
into account. Obviously, these considerations can also help Member States establish restoration 
priorities in the context of EU protected natural habitats and species. This is also in line with 
Article 4(4) of the Habitats Directive, which urges the Member States to establish conservation 
priorities for their designated Natura 2000 sites. Yet while Article 2(3) of the Habitats Directive 
allows Member States to take into consideration the economic and social effects of their 
conservation and restoration measures, it does not allow for a complete abandonment of such 
actions. The case-law of the CJEU has already significantly reduced the margin available for 
Member States when implementing Article 2(3) of the Habitats Directive in the field.444 In 
principle Member States are thus not allowed to let endangered species simply go extinct, 
especially when the unfavourable situation is the result of an earlier non-enforcement of the 
protection duties. 
 
Member States can evidently resort to exemption clauses, such as Article 6(4) of the Habitats 
Directive, when they deem the economic interests related to certain projects that are damaging 
to Natura 2000 sites of greater importance than the conservation of the designated Natura 2000 
site. However, as aptly demonstrated above, the application of the said derogation clauses is to 
remain exceptional and requires, in any event, a balancing between the invoked reasons of 
overriding interest and the ecological interests linked to the conservation of the said site.445  To 
further illustrate the limited leeway Member States enjoy with respect to the conservation of 
Natura 2000 sites, reference can again be made to the Grüne Liga Sachsen ruling of the CJEU, 
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where the EU judges shed some light on the application of  Article 6(4) of the Habitats and, in 
particular, the review of alternatives that is embedded therein. With respect to the continuing 
adverse effects of an already constructed bridge, the CJEU clarified that ‘so far as concerns the 
economic cost of the steps that may be considered in the review of alternatives, including the 
demolition of the works already completed, (…) it must be stated (…) that that is not of equal 
importance to the objective of conserving natural habitats and wild fauna and flora pursued by 
the Habitats Directive. Therefore, account being taken of the strict interpretation of Article 6(4) 
of that directive, as noted in paragraph 73 of the present judgment, it cannot be accepted that 
the economic cost of such measures alone may be a determining factor in the choice of 
alternative solutions under that provision.’446 This excerpt serves as a striking illustration of the 
considerably limited freedom Member States possess when applying Article 6(4) of the Habitats 
Directive as an argument to reduce Natura 2000 sites.  
 
Lastly, reference is to be made to Article 8 of the Habitats Directive, which links the 
implementation of conservation measures for the Natura 2000 Network to EU co-financing. 
Whereas it is recognized that the main responsibility for financing the Natura 2000 Network lies 
with the Member States, this might impose an excessive financial burden on certain Member 
States, given the uneven distribution of such habitats and species throughout the EU. For that 
purpose, Article 8(4) of the Habitats Directive foresees the need to draft ‘a prioritized action 
framework’ to be taken into account when sites are definitively designated as Natura 2000 sites 
at national level. Pursuant to the European Commission’s 2011 Staff Working Paper on Financing 
Natura 2000, these Natura 2000 prioritized actions frameworks will serve as essential planning 
tools to strengthen the integration of Natura 2000 financing into the use of relevant EU financial 
instruments.447 By evaluating the existing investment needs and financial opportunities these 
plans can therefore contribute to the achievement of the favourable conservation status of the 
habitats and species protected by the network.448 In this respect, however, the Commission 
expects the Member States to provide an extensive and integrated overview of the necessary 
measures and links them to the relevant EU funds (such as funding tools under the second pillar 
of the CAP and the LIFE Fund).449  Although it remains unclear whether such prioritized action 
frameworks are to be considered as generic tools for the further implementation of recovery 
strategies in Natura 2000 sites, it can be expected that Member States will in any event make use 
of them when further implementing recovery programmes in the context of Natura 2000 
management plans.  
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4. Discussion: choosing between pragmatism and idealism?  
 
Having extensively analyzed the interaction between the current legislative framework within the 
EU and the ambitious yet vaguely defined restoration commitments, it has been concluded that 
the existing EU environmental directives have the potential to significantly contribute to the 
achievement of the said targets since they require Member States to implement both ecosystem-
based and more targeted restoration actions, albeit not always in a straightforward manner. 
While the more targeted restoration rationale laid down in the EU Nature Directives seems to 
leave less room for discretion, as it is primarily concerned with the EU’s most endangered natural 
habitats and species, the ecosystem-based approaches established by the Water Framework 
Directive and, most importantly, the Marine Strategy Framework Directive, prompt Member 
States to set far-reaching restoration objectives that even approach undisturbed natural 
conditions. Up to a certain level, the restoration approaches established by these directives are 
mutually reinforcing and certainly allow for synergies to be achieved, for instance in the case of 
water-dependent species and habitats. At the same time these EU environmental directives 
appear ill-coordinated in some respects. At any rate, none of the above-mentioned directives 
defines an all-encompassing and compulsory restoration template which might force the Member 
States to fulfil their restoration commitments, as set forth in the international and EU policy 
documents, for all ecosystems present on their territory. Also their application in the field leaves 
a lot to be desired. 
 
It t has now become clear that the existing regulatory framework does not contain a clear-cut and 
compulsory set of rules capable of prompting the Member States to achieve the 15% ecological 
restoration target any time soon. Many practical questions, such as the territorial baseline to be 
used as well as the margin for prioritization, have not received a clear answer in the applicable 
regulatory framework. Although, obviously, a silver bullet answer to the many questions and 
uncertainties surrounding the fulfilment of the restoration commitments does not exist, it will 
now be briefly examined below to what extent there is a real need for more regulatory action or 
whether a better enforcement of the existing rules might be sufficient to solidify a permanent 
shift towards a restoration-based nature policy at national level. Both the advantages and 
disadvantages of such approaches will be briefly outlined against the backdrop of the recent 
policy documents and studies, such as the outcome of the REFIT Check of the EU Nature Directives 
by the Mid-Term Review of the EU Biodiversity Strategy.450  
 
 
4.1. Towards a better enforcement of the existing rules? 
 
As a starting point it is to be noted that working with quantifiable targets in the context of 
ecological restoration remains a challengeable premise. Indeed, given the different views that 
might exist with regard to the pre-degraded state to be used in this respect and the applicable 
restoration objectives, setting quantifiable restoration objectives could be rejected as wholly 
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inappropriate from the very outset. In Finland, one of the few Member States that has so far 
created a restoration prioritization framework, these complexities explain the extremely 
complicated calculations on which the recently adopted restoration framework are to be 
based.451 It is not hard to conceive the difficulties when establishing objective criteria in order to 
determine when exactly 15% restoration has been achieved in a degraded woodland.  
 
Against this backdrop, it might therefore be argued that if the relatively tough preventative and 
restorative rationale underlying the above-mentioned EU environmental directives is effectively 
enforced, there would be no immediate need for a new, more holistically phrased directive which 
includes more specific rules to urge the Member States to implement more ecosystem-based 
restoration strategies. Not only would such new directive, if eventually adopted, unavoidably 
reflect rather generically phrased descriptors and restoration criteria, which are the result of 
though and laborious negotiations, but it also remains debatable whether one should go as far as 
evaluating restoration progress through quantifiable targets. If ecological restoration is to be 
approached as a ‘process’ rather than an attempt to restore a ‘paradise lost’, as is also suggested 
in the studies put forward by the European Commission452, it might therefore be more sensible 
to focus on implementing this rationale in the context of the existing EU environmental directives 
and to ensure an effective application of the greening opportunities under the CAP/CFP.  
 
In view of the current unfavourable conservation status of half of the birds species naturally 
occurring in the EU and of a smaller portion of the species and habitats and given the fact that, in 
spite of the 2015 deadline, almost half of the surface water bodies within the EU still fall short of 
the environmental objectives set by the Water Framework Directive, it is evident that merely 
focusing on the implementation of the relevant EU environmental directives would already lead 
to an overall improvement of the current environmental quality and hence contribute 
significantly to the achievement of the 15% restoration target.453 Tellingly, Member States have 
adopted comprehensive management plans containing conservation objectives and measures for 
only 50% of all Natura 2000 sites454, which again underlines the stark potential of a better 
enforcement of the existing rules for achieving the restoration targets.   
 
In addition, it remains true that in times when even the most prominent instruments of EU 
environmental legislation – such as the EU Nature Directives – have not remained undisputed, 
the adoption of yet another new directive aimed at a more comprehensive implementation of 
the 15% restoration target, while being a legitimate target in itself, would yield little practical 
effect in view of the fast-approaching 2020 deadline. Most probably, some Member States and 
business groups would frame such a new regulatory initiative as an unnecessary administrative 
burden in view of the existing national conservation law, which already protects species and sites 
that are not listed on the EU Nature Directives and, at least to some extent, has led to the 
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establishment of ecological networks. Likewise, several Member States might submit that the 
adoption of more concrete and specific rules on the maintenance and restoration of Green 
Infrastructure at national level might be at odds with the subsidiarity principle, since it basically 
focuses on habitats and species of national or regional importance, in contrast to the natural 
habitats and species which are covered by the existing EU Nature Directives.  
 
While such argumentation could easily be debunked by pointing to more holistically framed 
directives, such as the Water Framework Directive, it would still represent a powerful and 
appealing rhetoric against a possibly new Directive on ecosystem restoration. And, even assuming 
that a majority of Member States are found prepared to support the adoption of such new 
directive, the introduction thereof would require months, if not years, to be negotiated and 
adopted. If past experiences with new environmental directives have taught us anything, it is that 
it takes considerable time before new protection rules lead to actual results in the field. It is very 
unlikely that a new Directive on ecosystem restoration would yield any beneficial results on the 
ground before 2020. Accordingly, instead of devoting our attention and means to the 
development of yet another new piece of legislation which aims to introduce a landscape-wide 
and ecosystem-based restoration rationale across the entire territory of the EU, one should focus 
on the stricter enforcement of the existing rules. The latter view is implicitly endorsed by the 
results of the REFIT Check of the EU Nature Directives, which led to the conclusion that, while the 
EU Nature Directives are suitable for their purpose, achieving their objectives and realizing their 
full potential will depend on the substantial improvement of their implementation.455 This 
resulted in the adoption of a so-called Action Plan for nature, people and the economy, which 
was adopted in April 2017 and in which the improvement of the practical implementation of the 
EU Nature Directives is put forward in view of the 2020 Biodiversity targets.456  
 
Next to stepping up the enforcement of the existing rules, including the recently modified EIA 
rules regarding the evaluation of the impact on biodiversity of plans and projects and of the 
remediation rules put forward by the Environmental Liability Directive, attention could also shift 
towards the provisions included in the EU Natura Directives that focus on biodiversity protection 
outside Natura 2000 sites. As to the latter, more substantive and concrete guidelines could be 
adopted by the European Commission in order to further implement the Green Infrastructure 
Strategy. In addition, more emphasis is to be placed on a more rigid application of the mitigation 
sequence which is implicitly present in the EU Nature Directives and should ideally reinforce the 
preventative rationale underpinning the protection rules. Along similar lines, one could try to 
establish more effective funding strategies, which ensure the long-term management aimed at 
restoring the most affected Natura 2000 sites, also within the context of the existing greening 
provisions available in the revised CAP/CFP.  Moreover, it should not be forgotten that the 
European Commission has indeed published a study to help Member States prioritize the 
restoration of ecosystems in 2014.457 While this study has given rise to certain criticism458, it 
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should at the same time be acknowledged that providing a definitive template for ecosystem 
restoration is probably not possible. Given the non-binding nature of the study, Member States 
are free to optimize the four level model framework, which has been done in Finland for instance. 
One could therefore also question the added value of investing time and money in the adoption 
of inevitably vague restoration prioritization criteria.  
 
Ultimately one might submit that it would make more sense to focus new regulatory initiatives 
on the adoption of a No Net Loss instrument, which is moreover explicitly included in Action 7b 
of the EU Biodiversity Strategy. By putting forward a new binding or policy framework for the 
implementation of a No Net Loss approach with mandatory standards, principles and procedures, 
one would not only ensure that unavoidable residual biodiversity losses in the 80% of the 
landscape as yet unaddressed by the existing directives are offset or balanced by gains or 
restoration actions elsewhere but also stimulate a more proactive restoration-based approach to 
spatial planning.459  
 
 
4.2. Towards a new Directive on ecosystem restoration?  
 
While the pragmatic stance presented above might represent the more realistic policy scenario 
for now, it remains to be seen whether this would be sufficient to remedy the current inaction on 
the part of the Member States in terms of developing effective and comprehensive restoration 
strategies. Accordingly, certainly a case can be made for the adoption of a Directive on ecosystem 
restoration. Indeed, the simple finding that by 2016 only two Member States had fulfilled their 
commitment under the EU Biodiversity Strategy to submit restoration prioritization frameworks, 
painfully stresses the importance of mandatory rules in order to urge Member States to take their 
restoration commitments seriously, especially outside the context of the biodiversity which is 
already protected by the EU Nature Directives.  
 
The presence of generally applicable descriptors is necessary to measure progress toward the 
15% restoration target. Furthermore, the predominant focus of current restoration actions on 
Natura 2000 sites might cause Member States to lose sight of their more comprehensive, 
ecosystem-wide commitments under the EU Biodiversity Strategy and to simply confine their 
conservation funding to EU protected nature. In this respect, one might still ponder the drafting 
of an all-encompassing Directive on ecosystem restoration, mirroring the ecosystem-based 
approaches upon which both the Water Framework Directive and the Marine Strategy Framework 
Directive are based. Such new directive could put forward the objective of restoring the degraded 
ecosystems across the terrestrial and marine territory of the EU to a good ecological status and 
prevent further deterioration. In a similar manner as the above-mentioned Marine Strategy 
Framework Directive, a new Directive on ecosystem restoration could thus urge the Member 
States to implement restoration action measures for the 80% of the territory unaddressed by the 
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existing EU Nature Directive. It should thus be seen as a complement to the Water Framework 
and Marine Strategy Directive.  
 
In order to address the continuous ambiguities with regard to the exact definition of ecological 
restoration, the new Directive is to provide a comprehensive definition of what is to be considered 
ecological restoration. In this respect, additional emphasis could be put on the fact that ecological 
restoration is to be seen as a ‘process’. But most importantly, a comprehensive definition is to be 
given of the concept of good ecological status, which might be aligned with similar concepts, such 
as good ecological status under the Water Framework Directive and the concept of favourable 
conservation status under the EU Nature Directives. However, the concept is best to be defined 
in a broader manner, which would allow a more holistic and ecosystem-based approach to 
ecological restoration compared to the targeted approach under the EU Nature Directives. Given 
the unavoidably wide territorial scope of such directive, it might be recommendable to 
differentiate the extent of the restoration duty in view of the existing environmental conditions 
of the landscape. In line with the four level model currently put forward by the European 
Commission, one might imagine the new Directive on ecosystem restoration to include different 
restoration ambitions and standards, taking into account the existing environmental conditions 
of the area concerned.  
 
Inspiration can be found in the Water Framework Directive which, as indicated above, also 
includes less stringent objectives for artificial and heavily modified water bodies. In this specific 
context, a distinction can be made between pristine, natural landscapes (wilderness), natural 
landscapes, protected sites under existing EU Nature Directives, rural landscapes with extensive 
and intensive agricultural activities, urban landscapes and industrial zones or port zones.460 
Accordingly, the Directive might urge the Member States to classify their territory in line with the 
above categories. This would be in line with the four level model currently promoted by the 
European Commission, which is based on the idea that restoration is primarily to be regarded as 
a ‘process’. Yet it might give rise to a laborious mapping exercise and require the presence of a 
set of clear-cut descriptors and criteria. A workable integration and synergies with the existing 
restoration duties under the existing EU environmental directives are to be ensured.  
 
In order to stimulate national efforts directed towards ecosystem restoration, this new Directive 
on ecosystem restoration should lay down a binding obligation to establish national ecosystem 
restoration plans within a certain timeframe. However, such plans are to be based on a thorough 
mapping and evaluation of the environmental quality of the territory and the restoration 
prioritization framework that has been established at national level. In other words, before 
drawing up such restoration plans, Member States should be required to carry out an intensive 
assessment of the current environmental status of their territory, based on precise descriptors 
and criteria, as well as an evaluation of the most prominent threats and an analysis of the 
economic and social interests that are at play on their territory. In a subsequent phase, detailed 
guidelines are to be provided in order to force the Member States to establish a prioritization 
                                                          
460 A similar approach can be found in the recently published draft for a Directive on securing rights of Nature. See: 
http://www.rightsofnature.eu/ECI-DraftDirective-Draft.pdf (Accessed 31 March 2017).  
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restoration framework as well as concrete restoration targets in accordance with the specific 
classification which has been given to the said area.  
 
Accordingly, the new Directive might contain distinct restoration levels in accordance with the 
classification of the said area and put forward distinctive deadlines in this respect. For instance, 
for wilderness areas more ambitious restoration targets, similar to the ‘favourable conservation 
status’ or ‘high ecological status’ and aimed at maintaining or restoring the site to an undisturbed 
state, should be set, while less far-reaching targets might be acceptable for urban areas and 
industrial zones. Another approach would consist of implementing the four level model approach 
put forward by the European Commission. As to the specific content of such plans, they should 
be based on the above-mentioned restoration prioritization frameworks and at least consist of all 
integrated measures necessary to achieve the applicable restoration objectives. In particular, it 
should be at least provided that the Member States establish national ecological networks and 
corridors, which might also serve to support the already designated Natura 2000 sites.  
 
In doing so, the new Directive could be seen as a further implementation of the Green 
Infrastructure Strategy, especially since it would create binding obligations in this respect. The 
Member States might furthermore be forced to consider the designation of more targeted 
restoration zones, which might help in achieving the restoration targets in the field, and integrate 
the restoration measures in a proactive manner into the applicable spatial plans at national or 
regional level. It speaks for itself that these restoration duties could be made more concrete and 
tangible by requiring the Member States to implement ecological networks at national or regional 
level. In addition, specific exception clauses can be provided which, under restrictive conditions, 
might be invoked by Member States to justify the non-achievement of the applicable restoration 
targets for the specific area. For instance, in some instances force majeure or the present natural 
conditions might stand in the way of a swift recovery of a site. In addition, monitoring 
programmes should be set up in order to allow Member States to measure the progress toward 
the good ecological status, as further defined in the applicable environmental objectives and 
plans.  
 
 
5. Conclusion 
 
Despite its prominence in academic writing and policy documents, the concept of ecological 
restoration is perhaps the most elusive, and arguably the most compelling in the recent 
environmental discourse.  In times of climate change and mass extinction, ecological restoration 
aspires to actively create more resilient ecosystems, capable of reversing the declining state of 
the planet’s nature. As such, the concept of ecological restoration is giving rise to many 
ambiguities, especially since it is based on the premise that one should aim to restore existing 
ecosystems to a pre-degraded status. Establishing a clear-cut benchmark and the associated 
restoration objectives in human-dominated environments inherently gives rise to intense debate 
on account of the possible economic and social impact, among other things. In this article it has 
been demonstrated that, while a coherent and comprehensive regulatory underpinning of the 
15% ecosystem restoration target is currently lacking, the existing EU environmental directives 
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already contain explicit and implicit duties to restore degraded biodiversity. This is especially the 
case in the context of the EU Nature Directives, the Environmental Liability Directive, the Water 
Framework Directive and the Marine Framework Directive. While all these directives, albeit in 
distinct manners, put forward a recovery-based rationale, they differ substantially in terms of 
scope, application and applicable timeframes. In order to reverse the current plight of many of 
the EU’s habitats and species, a more comprehensive approach towards ecological nature is 
needed. Merely restoring the Natura 2000 Network and the water bodies covered by the Water 
Framework Directive, which is an ambitious target in itself, will probably not suffice to achieve 
the ambitious 15% restoration target if the remaining 80% of the EU’s territory is virtually left 
‘untouched’. Still, the existing EU environmental directives fail to set out strict rules in order to 
combat general biodiversity loss outside the Natura 2000 Network. While other horizontal rules, 
such as the ones included EIA Directive and, to a lesser extent, the Environmental Liability 
Directive, might partly bridge the gap between policy and practice, they are unable to trigger 
large-scale restoration aimed at the recovery of biodiversity assets that are not included in the 
Natura 2000 Network. The same goes for the CAP and CFP which, although they have been 
recently revised in order to provide more incentives for ecological restoration, largely fail in 
delivering a more profound shift towards sustainable agriculture and fisheries.  
 
In this article has been established that ecological restoration is essentially to be approached as 
a process. This entails that focusing on the adequate implementation and proper enforcement of 
the restoration duties enshrined in the existing EU environmental legislation probably constitutes 
the most sensible and pragmatic policy option in the light of the fast approaching 2020 deadline. 
Even if very few Member States have acted upon their commitment to create national restoration 
prioritization frameworks, it remains very unlikely that sufficient political and societal support will 
be gathered to put forward the introduction of a new regulatory initiative aimed at promoting 
ecosystem-based restoration.  
 
However, in the long run, the EU institutions should consider a more secure legal underpinning 
of its policy targets with respect to ecological restoration. This article also suggests that a new 
Directive on ecosystem restoration might partly mirror the content of the Water Framework 
Directive and the Marine Strategy Framework Directive. In line with the holistic approach 
followed by the latter directives, EU’s declining nature is in dire need of a robust piece of 
legislation that translates the recent policy targets into enforceable goals and demands concrete 
active restoration measures from the Member States in order to halt the declining state of the 
EU’s nature. However, one should also draw lessons from the current implementation deficits 
faced regarding the Water Framework Directive. Ultimately, a robust Directive on ecosystem 
restoration with ambitious yet differentiated restoration targets that cover the entire landscape 
and are further integrated into the spatial planning documents, could, if properly implemented, 
make the possibility of a future paradigm shift in conservation policies, allowing for ecological 
restoration to lie at the heart of the decision-making process, a reality.  
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Abstract 
 
Recently, the concept of ecological restoration has risen to the fore in international and 
regional biodiversity policies as a newly coined tool for the intentional recovery of degraded 
ecosystems. The EU Biodiversity Strategy to 2020 has also embraced ecological 
restoration and translated it into an ambitious target to restore 15% of the degraded 
ecosystems in the EU. Although the concrete delineation of these recent policies remains 
uncertain, to say the least, it is obvious that the EU Nature Directives will play a crucial role 
in achieving these restoration targets. In recent years, the relevance of the non-regression 
or standstill clause contained in Article 6(2) of the Habitats Directive – which does not seem 
to focus on recovery but rather on avoiding additional losses in Natura 2000 sites – to 
achieving these objectives has gained considerable traction. This paper argues that taking 
into account recent CJEU case-law developments and the lack of proper enforcement of 
conservation duties during the past two decades, Article 6(2) of the Habitats Directive will 
be a major catalyst for the implementation of more robust recovery policies, especially in 
cases of previous non-compliance with the conservation duties that EU Member States 
have regarding the Natura 2000 Network. Its legal teeth allow it to bolster recovery and 
remediation programmes across the EU, tackling past, interim and ongoing biodiversity 
losses in the context of the Natura 2000 Network, and to remove bothersome obstacles 
that stand in the way of further restoration.  
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1. Introduction
In the European Union, as in other parts of the world,1 biodiversity is suffering a major decline, both 
as to quality and as to numbers. The 2015 State of Nature in the EU report, which represents the most 
comprehensive European overview of the conservation status and trends of the habitats and species 
covered by the European Union’s Habitats2 and Birds Directives3 (EU Nature Directives), revealed that nearly 
77% of the protected habitats and 60% of protected species are currently in an unfavourable conservation 
status.4 Even though it has been generally accepted that preservation of the remaining biodiversity is key 
to halt further biodiversity loss,5 the concept of ecological restoration has recently risen to the fore in 
international and regional biodiversity policies as a newly coined tool aimed at intentionally recovering 
degraded ecosystems.6 The term was defined by the Society for Ecological Restoration in its 2004 Primer as 
the practice of ‘assisting the recovery of an ecosystem that has been degraded, damaged or restored’.7 In 
spite of the lack of a fixed and well-established definition in the existing regulatory framework,8 it is generally 
accepted that ecological restoration entails both passive measures, such as restrictions aimed at removing 
current disturbances or capping existing human pressures (e.g. banning grazing in certain areas in order 
to allow grassland to recover, or eradicating invasive species) and active measures, aimed at deliberately 
* Hendrik Schoukens (email: hendrik.schoukens@ugent.be), PhD Candidate, Department of Public International Law, Ghent University 
(Belgium). 
1 A 2016 analysis of change in the global terrestrial human footprint between 1993 and 2009 indicated that 75% of the planet’s surface is 
suffering from measurable human pressure. See: O. Venter et al., ‘Sixteen years of change in the global terrestrial human footprint and 
implications for biodiversity conservation’, (2016) Nature Communications, http://doi.org/10.1038/ncomms12558. 
2 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora, OJ L 206, 22.7.1992, p. 7 (further referred 
to as ‘Habitats Directive’).
3 Council Directive 79/409/EEC on the conservation of wild birds, OJ L 103, 25.04.1979, p. 1 (further referred to as ‘Birds Directive’). 
The initial Birds Directive was codified in European Parliament and Council Directive 2009/147/EC on the conservation of wild birds, 
OJ L 20, 26.1.2010, p. 7. 
4 European Environment Agency, State of nature in the EU. Results from reporting under the nature directives 2007–2012, EEA Technical 
Report, No. 2/2015. 
5 See for instance: C.L. Gray et al., ‘Local biodiversity is higher inside than outside terrestrial protected areas worldwide’, (2016) Nature 
Communications, http://doi.org/10.1038/ncomms12306. 
6 R.J. Hobbs & J.A. Harris, ‘Restoration ecology: repairing the Earth’s ecosystem in the new millennium’, (2001) 9 Restoration Ecology, no. 2, 
pp. 239-246.
7 Society for Ecological Restoration International Science & Policy Working Group, The SER International Primer on Ecological Restoration 
(<http://www.ser.org> & Tucson, Society for Ecological Restoration International 2004). 
8 D. Jørgensen, ‘Ecological restoration in the Convention on Biological Diversity targets’, (2013) Biodiversity and Conservation, pp. 2977-2982; 
J.S. Kotiaho et al., Framework for assessing and reversing ecosystem degradation. Report of the Finnish restoration prioritization working 
group on the options and costs of meeting the Aichi biodiversity target of restoring at least 15 per cent of degraded ecosystems in Finland 
(2016), pp. 16-18. See also: A. Telesetsky et al., Ecological Restoration in International Environmental Law (2017), pp. 22-26.
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comprehensive European overview of the conservation status and trends of the habitats and species 
covered by the European Union’s Habitats2 and Birds Directives3 (EU Nature Directives), revealed that nearly 
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international and regional biodiversity policies as a newly coined tool aimed at intentionally recovering 
degraded ecosystems.6 The term was defined by the Society for Ecological Restoration in its 2004 Primer as 
the practice of ‘assisting the recovery of an ecosystem that has been degraded, damaged or restored’.7 In 
spite of the lack of a fixed and well-established definition in the existing regulatory framework,8 it is generally 
accepted that ecological restoration entails both passive measures, such as restrictions aimed at removing 
current disturbances or capping existing human pressures (e.g. banning grazing in certain areas in order 
to allow grassland to recover, or eradicating invasive species) and active measures, aimed at deliberately 
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to as ‘Habitats Directive’).
3 Council Directive 79/409/EEC on the conservation of wild birds, OJ L 103, 25.04.1979, p. 1 (further referred to as ‘Birds Directive’). 
The initial Birds Directive was codified in European Parliament and Council Directive 2009/147/EC on the conservation of wild birds, 
OJ L 20, 26.1.2010, p. 7. 
4 European Environment Agency, State of nature in the EU. Results from reporting under the nature directives 2007–2012, EEA Technical 
Report, No. 2/2015. 
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6 R.J. Hobbs & J.A. Harris, ‘Restoration ecology: repairing the Earth’s ecosystem in the new millennium’, (2001) 9 Restoration Ecology, no. 2, 
pp. 239-246.
7 Society for Ecological Restoration International Science & Policy Working Group, The SER International Primer on Ecological Restoration 
(<http://www.ser.org> & Tucson, Society for Ecological Restoration International 2004). 
8 D. Jørgensen, ‘Ecological restoration in the Convention on Biological Diversity targets’, (2013) Biodiversity and Conservation, pp. 2977-2982; 
J.S. Kotiaho et al., Framework for assessing and reversing ecosystem degradation. Report of the Finnish restoration prioritization working 
group on the options and costs of meeting the Aichi biodiversity target of restoring at least 15 per cent of degraded ecosystems in Finland 
(2016), pp. 16-18. See also: A. Telesetsky et al., Ecological Restoration in International Environmental Law (2017), pp. 22-26.
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shifting an impacted ecosystem towards improved health and integrity (e.g. reintroducing large carnivores, 
re-establishing natural hydrology, or recreating native plant communities).9 
It is true that static preservation efforts have proven effective to stem biodiversity loss, at least when 
strictly enforced in the field.10 However, instead of exclusively focusing on the maintenance of a rigid status 
quo, as is the case with conservation, ecological restoration seeks to return a degraded ecosystem to its so-
called historic trajectory.11 It is to be seen as complementing12 the hands-off approach that often prevailed in 
the context of earlier nature management policies in protected areas and, in situations of severe impairments 
or where unaltered habitats are lacking, did not suffice to reverse the trend of ongoing biodiversity loss.13 
The unparalleled rates of species extinction have led to a trend to include explicit restoration targets in global 
and regional biodiversity targets.14 In the framework of the 1992 Convention on Biological Diversity (CBD),15 
the 2010 Aichi Targets set the goal of restoring at least 15% of degraded ecosystems by 2020.16 Also, the 
European Commission has embraced ecological restoration in the explicit policy targets that are included in 
its Biodiversity Strategy to 2020.17 In line with the EU’s international obligations, the European Commission 
adopted an overarching 15% restoration target, along with its commitment to halt the deterioration in 
the status of all species and habitats covered by EU nature legislation and to achieve a significant and 
measurable improvement in their conservation status by 2020.18
In the available literature it is commonly understood that legal instruments play an important role in 
inducing ecological restoration in the field.19 Even so, research has shown that many nature conservation laws 
and regulations were written mainly from a perspective of and implemented with a focus on conservation 
rather than restoration and adaptation.20 They often lack explicit standards to be applied in the context 
of ecological restoration actions and leave too little room for a more interventionist approach to nature 
management. In light of the degraded status of many habitats and species in the world, however, many 
of these so-called ‘old school’ nature conservation laws are increasingly being re-interpreted as catalysts 
for ambitious restoration and/or recovery programmes. The EU Nature Directives arguably provide one 
of the most striking examples of this recent shift towards restoration-based policy. Even though they are 
sometimes framed as legal instruments that are predominantly preoccupied with burdensome restrictions 
on economic development and ‘deathbed conservation’,21 a closer analysis of the wording of both directives 
reveals that the conservation efforts of Member States should, especially in situations where protected 
patches of habitat are currently in a severely degraded status, establish robust restoration programmes 
9 See for instance: K.A. Keenleyside et al., Ecological Restoration for Protected Areas, Principles, Guidelines and Best Practices (2012), 
pp. 9-13. 
10 See on the effectiveness of the EU Nature Directives: G. Chapron et al., ‘Recovery of Large Carnivores in Europe’s Modern Human-Dominated 
Landscapes’, (2014) 346 Science, http://doi.org/10.1126/science.1257553, pp. 1517-1519.
11 Often a distinction is made between ‘restoration’, which aims at the recovery of an ecosystem to its original natural state, on the one 
hand, and ‘rehabilitation’, which refers to activities that may fall short of returning the ecosystem to its pre-degradation state. See more 
extensively: S.K. Allisson, ‘What do we mean when we talk about ecological restoration? An inquiry into values’, (2004) 22 Ecological 
Restoration, no. 4, pp. 281-286. 
12 H. Schoukens, ‘Ecological restoration as the 21st century environmental paradigm: Is EU law capable of saving our declining nature?’, 
in J. De Bruyne et al. (eds.), Policy within and through Law (2015), p. 66.
13 Jordan III and Lubick actively describe how the National Park Service in the United States was not concerned about ecocentric restoration, 
or even ecologically based management, until well into the 1970s. See: W.R. Jordan III & G.M. Lubick, Making Nature Whole. A History of 
Ecological Restoration (2011), pp. 97-101.
14 A. Cliquet et al., ‘Restoring nature in the EU: The only way is up?’, in C.H. Born et al. (eds.), The Habitats Directive in its EU Environmental 
Law Context: European Nature’s Best Hope? (2015), pp. 265-284; Jørgensen, supra note 8. 
15 Convention on Biological Diversity (CBD), Rio de Janeiro, 5 June 1992. 
16 CBD, 2010, COP 10 Decision X/2, Strategic Plan for Biodiversity 2011-2020.
17 European Commission, Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee 
and the Committee of the Regions, Our life insurance, our natural capital: an EU biodiversity strategy to 2020, COM(2011) 244 final; the 
Biodiversity Strategy was endorsed by the Council of the European Union in its Decision of 21 June 2011 (EU Biodiversity Strategy to 2020 
– Council conclusions, 11978/11). 
18 See more extensively: Cliquet et al., supra note 14, pp. 268-271. 
19 See amongst others: J. Aronson et al., ‘What Role Should Government Regulation Play in Ecological Restoration? Ongoing Debate in 
São Paulo, Brazil’, (2011) 19 Restoration Ecology, pp. 690-695. 
20 A. Cliquet et al., ‘Adaptation to Climate Change. Legal Challenges for Protected Areas’, (2009) 5 Utrecht Law Review, no. 1, http://doi.
org/10.18352/ulr.100, pp. 158-175.
21 See for instance: F. Kistenkas, ‘Rethinking European Nature Conservation Legislation: Towards Sustainable Development’, (2013) 10 
Journal for European and Environmental Planning Law, no. 1, p. 83.
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aimed at the recovery of the national habitats and the populations of species of wild fauna and flora to a 
favourable conservation status.22 
The EU Nature Directives are renowned for having set up an ecological network of protected areas, 
dubbed ‘Natura 2000’, aimed at the sustainable conservation of the EU’s most endangered habitats 
and species. Yet, while the EU protection rules linked to Natura 2000 are notorious for the restrictions 
laid down for unsustainable new developments likely to damage the protected sites, they also provide 
strong incentives for ecological restoration. For instance, Article 6(1) of the Habitats Directive compels the 
EU Member States to implement a certain number of restoration actions for Natura 2000 sites with a view to 
achieving the favourable conservation status for the habitats and species concerned,23 whereas Article 6(4) 
of the Habitats Directive urges project developers to offset impairments to Natura 2000 sites in the context 
of economic development.24 Most interestingly, though, Article 6(2) of the Habitats Directive, which lays 
down a general obligation to take appropriate protective steps to avoid the deterioration of natural habitats 
and the disturbance of species within those protected sites, has recently come to the fore as a crucial tool 
to achieve the EU restoration and conservation targets.25 
The position of Article 6(2) of the Habitats Directive as a non-regression or standstill clause in the shift 
towards a more recovery-based approach to nature conservation is not much discussed. On the surface, 
combining non-deterioration and restoration seems to create an oxymoron. Still, in spite of its explicit 
focus on maintaining the status quo, the latest case law developments before the Court of Justice of the 
EU (CJEU) effectively underline that the protection duty enshrined in Article 6(2) of the Habitats Directive 
is an indispensable tool for achieving the EU’s ambitious restoration goals in the years to come, especially 
given the many implementation deficits that have occurred in the past decades. As is demonstrated below, 
the focus of the said provision is not only on freezing in perpetuity a particular protected site but also on 
improving the health and integrity of ecosystems in the Natura 2000 Network. After having outlined the 
relevant policy context regarding ecological restoration within the EU and the specific role Article 6(2) of 
the Habitats Directive plays in the overarching protection regime that is applicable to Natura 2000 sites, this 
article addresses the following research questions: 
1. What is the material scope of Article 6(2) of the Habitats Directive and to what extent does it allow 
competent authorities to oversee and tackle ongoing degradation caused by autonomous and ongoing 
activities (e.g. agriculture, fisheries, …) and already permitted plans and/or projects in the context of 
Natura 2000? 
2. What baseline or reference point should be used in order to establish deterioration and are so-called 
‘interim losses’ taken into consideration? 
3. Can both passive and active restoration measures be required in order to comply with Article 6(2) of the 
Habitats Directive and halt further decline? 
4. Does Article 6(2) of the Habitats Directive contain a ‘best-efforts clause’ or does it include a strict 
obligation of result which can be used to force authorities to restore protected sites that have been 
subject to insufficient protection during the previous years?
A selection of relevant rulings of the CJEU (previously the European Court of Justice (ECJ)), which is principally 
tasked with interpreting EU law and ensuring its equal application across all EU Member States, is given a 
prominent place in this analysis. The opinions of the Advocate General are authoritative as well and are 
therefore also taken into account where relevant. 
22 See more extensively: J. Verschuuren, ‘Climate Change: Rethinking Restoration in the European Union’s Birds and Habitats Directive’, 
(2010) 28 Ecological Restoration, no. 4, pp. 431-439.
23 See more extensively: European Commission, Establishing conservation measures for Natura 2000 sites (2014). 
24 See more extensively: D. McGillivray, ‘Compensating Biodiversity Loss: The EU Commission’s Approach to Compensation under Article 6 
of the Habitats Directive’, (2012) 24 Journal of Environmental Law, no. 3, pp. 417-450. 
25 See for a general analysis: A. Cliquet, ‘About blanket bogs, brown bears and oak forests: case law of the European Court of Justice on 
Article 6, §2 of the Habitats Directive’, in C.H. Born & F. Jongen (eds.), d’Urbanisme et d’Environnement: Liber Amicorum Francis Haumont 
(2015), pp. 531-544; H. Schoukens, ‘Ongoing Activities and Natura 2000: Biodiversity Protection vs Legitimate Expectations?’, (2014) 11 
Journal for European and Environmental & Planning Law, no. 1, pp. 1-30. 
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shifting an impacted ecosystem towards improved health and integrity (e.g. reintroducing large carnivores, 
re-establishing natural hydrology, or recreating native plant communities).9 
It is true that static preservation efforts have proven effective to stem biodiversity loss, at least when 
strictly enforced in the field.10 However, instead of exclusively focusing on the maintenance of a rigid status 
quo, as is the case with conservation, ecological restoration seeks to return a degraded ecosystem to its so-
called historic trajectory.11 It is to be seen as complementing12 the hands-off approach that often prevailed in 
the context of earlier nature management policies in protected areas and, in situations of severe impairments 
or where unaltered habitats are lacking, did not suffice to reverse the trend of ongoing biodiversity loss.13 
The unparalleled rates of species extinction have led to a trend to include explicit restoration targets in global 
and regional biodiversity targets.14 In the framework of the 1992 Convention on Biological Diversity (CBD),15 
the 2010 Aichi Targets set the goal of restoring at least 15% of degraded ecosystems by 2020.16 Also, the 
European Commission has embraced ecological restoration in the explicit policy targets that are included in 
its Biodiversity Strategy to 2020.17 In line with the EU’s international obligations, the European Commission 
adopted an overarching 15% restoration target, along with its commitment to halt the deterioration in 
the status of all species and habitats covered by EU nature legislation and to achieve a significant and 
measurable improvement in their conservation status by 2020.18
In the available literature it is commonly understood that legal instruments play an important role in 
inducing ecological restoration in the field.19 Even so, research has shown that many nature conservation laws 
and regulations were written mainly from a perspective of and implemented with a focus on conservation 
rather than restoration and adaptation.20 They often lack explicit standards to be applied in the context 
of ecological restoration actions and leave too little room for a more interventionist approach to nature 
management. In light of the degraded status of many habitats and species in the world, however, many 
of these so-called ‘old school’ nature conservation laws are increasingly being re-interpreted as catalysts 
for ambitious restoration and/or recovery programmes. The EU Nature Directives arguably provide one 
of the most striking examples of this recent shift towards restoration-based policy. Even though they are 
sometimes framed as legal instruments that are predominantly preoccupied with burdensome restrictions 
on economic development and ‘deathbed conservation’,21 a closer analysis of the wording of both directives 
reveals that the conservation efforts of Member States should, especially in situations where protected 
patches of habitat are currently in a severely degraded status, establish robust restoration programmes 
9 See for instance: K.A. Keenleyside et al., Ecological Restoration for Protected Areas, Principles, Guidelines and Best Practices (2012), 
pp. 9-13. 
10 See on the effectiveness of the EU Nature Directives: G. Chapron et al., ‘Recovery of Large Carnivores in Europe’s Modern Human-Dominated 
Landscapes’, (2014) 346 Science, http://doi.org/10.1126/science.1257553, pp. 1517-1519.
11 Often a distinction is made between ‘restoration’, which aims at the recovery of an ecosystem to its original natural state, on the one 
hand, and ‘rehabilitation’, which refers to activities that may fall short of returning the ecosystem to its pre-degradation state. See more 
extensively: S.K. Allisson, ‘What do we mean when we talk about ecological restoration? An inquiry into values’, (2004) 22 Ecological 
Restoration, no. 4, pp. 281-286. 
12 H. Schoukens, ‘Ecological restoration as the 21st century environmental paradigm: Is EU law capable of saving our declining nature?’, 
in J. De Bruyne et al. (eds.), Policy within and through Law (2015), p. 66.
13 Jordan III and Lubick actively describe how the National Park Service in the United States was not concerned about ecocentric restoration, 
or even ecologically based management, until well into the 1970s. See: W.R. Jordan III & G.M. Lubick, Making Nature Whole. A History of 
Ecological Restoration (2011), pp. 97-101.
14 A. Cliquet et al., ‘Restoring nature in the EU: The only way is up?’, in C.H. Born et al. (eds.), The Habitats Directive in its EU Environmental 
Law Context: European Nature’s Best Hope? (2015), pp. 265-284; Jørgensen, supra note 8. 
15 Convention on Biological Diversity (CBD), Rio de Janeiro, 5 June 1992. 
16 CBD, 2010, COP 10 Decision X/2, Strategic Plan for Biodiversity 2011-2020.
17 European Commission, Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee 
and the Committee of the Regions, Our life insurance, our natural capital: an EU biodiversity strategy to 2020, COM(2011) 244 final; the 
Biodiversity Strategy was endorsed by the Council of the European Union in its Decision of 21 June 2011 (EU Biodiversity Strategy to 2020 
– Council conclusions, 11978/11). 
18 See more extensively: Cliquet et al., supra note 14, pp. 268-271. 
19 See amongst others: J. Aronson et al., ‘What Role Should Government Regulation Play in Ecological Restoration? Ongoing Debate in 
São Paulo, Brazil’, (2011) 19 Restoration Ecology, pp. 690-695. 
20 A. Cliquet et al., ‘Adaptation to Climate Change. Legal Challenges for Protected Areas’, (2009) 5 Utrecht Law Review, no. 1, http://doi.
org/10.18352/ulr.100, pp. 158-175.
21 See for instance: F. Kistenkas, ‘Rethinking European Nature Conservation Legislation: Towards Sustainable Development’, (2013) 10 
Journal for European and Environmental Planning Law, no. 1, p. 83.
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aimed at the recovery of the national habitats and the populations of species of wild fauna and flora to a 
favourable conservation status.22 
The EU Nature Directives are renowned for having set up an ecological network of protected areas, 
dubbed ‘Natura 2000’, aimed at the sustainable conservation of the EU’s most endangered habitats 
and species. Yet, while the EU protection rules linked to Natura 2000 are notorious for the restrictions 
laid down for unsustainable new developments likely to damage the protected sites, they also provide 
strong incentives for ecological restoration. For instance, Article 6(1) of the Habitats Directive compels the 
EU Member States to implement a certain number of restoration actions for Natura 2000 sites with a view to 
achieving the favourable conservation status for the habitats and species concerned,23 whereas Article 6(4) 
of the Habitats Directive urges project developers to offset impairments to Natura 2000 sites in the context 
of economic development.24 Most interestingly, though, Article 6(2) of the Habitats Directive, which lays 
down a general obligation to take appropriate protective steps to avoid the deterioration of natural habitats 
and the disturbance of species within those protected sites, has recently come to the fore as a crucial tool 
to achieve the EU restoration and conservation targets.25 
The position of Article 6(2) of the Habitats Directive as a non-regression or standstill clause in the shift 
towards a more recovery-based approach to nature conservation is not much discussed. On the surface, 
combining non-deterioration and restoration seems to create an oxymoron. Still, in spite of its explicit 
focus on maintaining the status quo, the latest case law developments before the Court of Justice of the 
EU (CJEU) effectively underline that the protection duty enshrined in Article 6(2) of the Habitats Directive 
is an indispensable tool for achieving the EU’s ambitious restoration goals in the years to come, especially 
given the many implementation deficits that have occurred in the past decades. As is demonstrated below, 
the focus of the said provision is not only on freezing in perpetuity a particular protected site but also on 
improving the health and integrity of ecosystems in the Natura 2000 Network. After having outlined the 
relevant policy context regarding ecological restoration within the EU and the specific role Article 6(2) of 
the Habitats Directive plays in the overarching protection regime that is applicable to Natura 2000 sites, this 
article addresses the following research questions: 
1. What is the material scope of Article 6(2) of the Habitats Directive and to what extent does it allow 
competent authorities to oversee and tackle ongoing degradation caused by autonomous and ongoing 
activities (e.g. agriculture, fisheries, …) and already permitted plans and/or projects in the context of 
Natura 2000? 
2. What baseline or reference point should be used in order to establish deterioration and are so-called 
‘interim losses’ taken into consideration? 
3. Can both passive and active restoration measures be required in order to comply with Article 6(2) of the 
Habitats Directive and halt further decline? 
4. Does Article 6(2) of the Habitats Directive contain a ‘best-efforts clause’ or does it include a strict 
obligation of result which can be used to force authorities to restore protected sites that have been 
subject to insufficient protection during the previous years?
A selection of relevant rulings of the CJEU (previously the European Court of Justice (ECJ)), which is principally 
tasked with interpreting EU law and ensuring its equal application across all EU Member States, is given a 
prominent place in this analysis. The opinions of the Advocate General are authoritative as well and are 
therefore also taken into account where relevant. 
22 See more extensively: J. Verschuuren, ‘Climate Change: Rethinking Restoration in the European Union’s Birds and Habitats Directive’, 
(2010) 28 Ecological Restoration, no. 4, pp. 431-439.
23 See more extensively: European Commission, Establishing conservation measures for Natura 2000 sites (2014). 
24 See more extensively: D. McGillivray, ‘Compensating Biodiversity Loss: The EU Commission’s Approach to Compensation under Article 6 
of the Habitats Directive’, (2012) 24 Journal of Environmental Law, no. 3, pp. 417-450. 
25 See for a general analysis: A. Cliquet, ‘About blanket bogs, brown bears and oak forests: case law of the European Court of Justice on 
Article 6, §2 of the Habitats Directive’, in C.H. Born & F. Jongen (eds.), d’Urbanisme et d’Environnement: Liber Amicorum Francis Haumont 
(2015), pp. 531-544; H. Schoukens, ‘Ongoing Activities and Natura 2000: Biodiversity Protection vs Legitimate Expectations?’, (2014) 11 
Journal for European and Environmental & Planning Law, no. 1, pp. 1-30. 
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2.  The wider policy context: EU restoration targets – bridging the gap between theory and 
reality?
2.1. Different targets for ecological restoration
In line with the Aichi Biodiversity Targets, the European Commission integrated ecological restoration as 
a progressive policy target in the EU Biodiversity Strategy to 2020.26 In general, the strategy is aimed at 
halting and reversing biodiversity loss in and outside the EU. As is well known, Target 2 is the most explicit 
on restoration. It stipulates that ‘by 2020, ecosystems and their services are maintained and enhanced by 
establishing green infrastructure and restoring at least 15% of degraded ecosystems’, thereby incorporating 
the target set at the international level, at the Biodiversity Convention in 2010.27 However, the overarching 
restoration target is inextricably linked with the more specific target aimed at halting and, ultimately, 
reversing the further deterioration of EU protected habitats and species. This goal will prove crucial in light 
of the subsequent analysis. More in particular, Target 1 urges Member States to halt the deterioration of the 
status of all species and habitats covered by EU nature legislation and to achieve a significant and measurable 
improvement in their status. The two targets are entwined and, to a certain extent, mutually dependent. 
Evidently, Target-1 measures will contribute to the achievement of the overarching 15% restoration target. 
Yet the focus on restoration measures in the wider environment, beyond the EU’s protected areas, will 
evidently be important for maintaining or restoring the Natura 2000 Network and connectivity measures.28
2.2. Lack of precise definitions and a well-established baseline
Even though the setting of explicit biodiversity targets at EU level is to be applauded in itself, the excessive 
focus on the ambitious 15% restoration target has been criticised as impractical by some in recent literature.29 
In addition, the absence of clear-cut definitions of key concepts, such as ‘ecological restoration’ and 
‘degradation’, can further compound the effective implementation of the ambitious restoration targets.30 
Some authors have argued that there is a clear need for more concrete data on biodiversity, ecosystem 
services and restoration, if restoration as a tool is to be successful.31 
The EU Biodiversity Strategy in itself lacks a well-defined baseline scenario or reference point against 
which progress is to be measured. Even so, it is accepted that the progress of the ecological restoration 
actions should be measured against the 2010 EU Biodiversity Baseline report.32 Furthermore, efforts have 
been put into mapping the pressure on ecosystems and assessing the current condition of ecosystems, 
for instance in the context of the so-called European Environment Agency’s Mapping and Assessment of 
Ecosystem and their Services (MAES) initiative.33 
In the Report Priorities for the Restoration of Ecosystem and their Services in the EU (hereafter: 
2013 Report) which was commissioned by the European Commission to assist Member States in the 
development of prioritisation frameworks for restoration of ecosystems, ecological restoration is primarily 
seen as a process and not necessarily as a final destination. A so-called four-level model for ecosystem 
26 European Commission, supra note 17. 
27 EU Biodiversity Strategy to 2020 – Council conclusions, 11978/11, 5. 
28 Cliquet et al., supra note 14, p. 272
29 J.S. Kotiaho, ‘Target for ecosystem repair is impractical’, (2015) 519 Nature, http://doi.org/10.1038/519033a, p. 33. 
30 Jørgensen, supra note 8. See more recently: D. Jørgensen, ‘Ecological restoration as objective, target, and tool in international biodiversity 
policy’, (2016) 20 Ecology and Society, no. 4, p. 43. 
31 B.N. Egoh et al., ‘Exploring restoration options for habitats, species and ecosystem services in the European Union’, (2014) 51 Journal of 
Applied Ecology, pp. 899-908. 
32 See amongst others: Kotiaho et al., supra note 8, p. 27. Kotiaho, Ten Brink and Harris rightly criticised the use of arbitrarily chosen 
baselines, such as 2010, for not fully reflecting the extent of land degradation or recovery. Instead, they propose to use an ecosystem’s 
natural state, which has no human-caused loss of biodiversity or of ecosystem functions, as a benchmark. This could serve as a more 
objective reference state in order to measure recovery efforts across countries that are in different stages of economic development. See: 
J.S. Kotiaho et al., ‘Land use: A global baseline for ecosystem recovery’, (2016) 532 Nature, http://doi.org/doi:10.1038/532037c, p. 37.
33 This is a collaboration between the European Commission, the EEA and the Member States, which developed an analytical framework for 
assessment based on the DPSIR framework (Drivers, Pressures, State, Impact and Responses). See most recently: European Environment 
Agency, EEA Report No 3/2016 Mapping and assessing the condition of Europe’s ecosystems: progress and challenges (2016). 
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restoration is derived from these principles.34 This model describes the continuum of ecosystem condition 
from poor (e.g. urban areas) to excellent (e.g. wilderness areas and Natura 2000 sites in a favourable 
conservation status) in four different levels. Any significant improvement that brings an area to a better 
state or condition should be regarded as a contribution to the 15% restoration target. This approach, which 
allows Member States to gradually proceed towards their restoration targets, seems to leave more room 
for pragmatism. It acknowledges that the actions taken to achieve Target 1 of the strategy concerning the 
full implementation of the Birds and Habitats Directive can be counted as contributions to the more generic 
15% target. On a more general level, the strategy presented by the 2013 Report enables Member States to 
engage in restoration activities and count them as part of the 15% without having to aim for full restoration 
within 15 years.35 Interestingly, the 2013 Report assumes the whole EU territory to be included in the scope 
of the 15% restoration target. This is based on the principle that no location should be regarded as non-
restorable, except for protected areas which already have a favourable conservation status.36 Moreover, it 
was suggested that the 15% restoration target should be achieved both in the marine and in the terrestrial 
environment. For clarity’s sake, the 2013 Report proposes to apply the 15% target to each Member State 
instead of applying it to bio-geographical regions of the ecosystems.37 
2.3. Criticism and alternative approaches
In its recent communication to the EU Member States the European Commission did not hesitate to 
highlight the relevance of the conclusions of the 2013 Report.38 Although describing ecological restoration 
as a process rather than a purpose appears to be sensible in view of the limited success of ecological 
restoration efforts so far,39 the 2013 Report has also sparked some criticism.40 Some authors point out that 
the model fails to take into account the degree of ecosystem degradation or improvement and therefore 
does not allow an assessment of the success of achieving 15% net improvement or any other quantitative 
target.41 In recent years, several alternative prioritization approaches towards the achievement of the EU’s 
15% restoration target have emerged in the available ecological literature. Egoh et al., among others, have 
proposed that when a restoration target is set at 10% for habitat and species with an inadequate or most 
threatened conservation status and at 2% for all ecosystem services, about 18% of EU ecosystems should 
be restored to meet the overarching restoration targets.42 Such an approach would give the conservation 
and restoration of the Natura 2000 Network – which is further addressed below – a strong position on 
the agenda of future nature restoration policies. Yet this analysis has not remained uncontested either. 
For instance, Kotiaho et al. consider the latter approach, which focuses on habitats with an unfavourable 
conservation status, to be flawed because, among other things, it fails to acknowledge that environmental 
degradation has two components, i.e. the extent of the area that has become degraded or restored and the 
magnitude of the degradation, or its counterpart improvement at any location. It is argued that a strategy 
which fails to take into account both qualitative and quantitative factors risks focusing restoration efforts on 
areas where the ecological improvement of restoration is the smallest.43 Accepting that restoration policies 
have only limited financial resources at their disposal, one should focus restoration more on environments 
where there is a great likelihood for success with low to moderate costs.44 Also, criteria are to be used which 
34 J. Lammerant et al., Implementation of 2020 EU Biodiversity Strategy: Priorities for restoration of ecosystems and their services in the EU. 
Report to the European Commission, ARCADIS, in cooperation with ECNC and Eftec (2013), <http://ec.europa.eu/environment/nature/
biodiversity/comm2006/pdf/2020/RPF.pdf> (accessed 10 February 2017), p. 16. 
35 Ibid., p. 18. 
36 Ibid., p. 21. 
37 Ibid., p. 19. 
38 See for instance: European Commission, Note to the Nature Directors, Env B02 PM/oe ARES(2014), 23 April 2014. 
39 M. Curran et al., ‘Is There Any Empirical Support for Biodiversity Offset Policy?’, (2014) 24 Ecological Applications, pp. 617-632.
40 See extensively: Kotiaho et al., supra note 8, pp. 22-24. On a more general level, Tittensor et al. have argued that there is a consistent 
lack of previous indicators to measure progress towards the 15% target put forward by the CBD. See: D.P. Tittensor, ‘A mid-term analysis 
of progress toward international biodiversity targets’, (2014) 346 Science, http://doi.org//10.1126/science.1257484, pp. 241-244. 
41 Ibid. 
42 Egoh et al., supra note 31.
43 Ibid. 
44 J.S. Kotiaho & A. Moilanen, Conceptual and operational perspective on ecosystem restoration options in the European Union and 
elsewhere, (2014) 52 Journal of Applied Ecology, pp. 816-819. 
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2.  The wider policy context: EU restoration targets – bridging the gap between theory and 
reality?
2.1. Different targets for ecological restoration
In line with the Aichi Biodiversity Targets, the European Commission integrated ecological restoration as 
a progressive policy target in the EU Biodiversity Strategy to 2020.26 In general, the strategy is aimed at 
halting and reversing biodiversity loss in and outside the EU. As is well known, Target 2 is the most explicit 
on restoration. It stipulates that ‘by 2020, ecosystems and their services are maintained and enhanced by 
establishing green infrastructure and restoring at least 15% of degraded ecosystems’, thereby incorporating 
the target set at the international level, at the Biodiversity Convention in 2010.27 However, the overarching 
restoration target is inextricably linked with the more specific target aimed at halting and, ultimately, 
reversing the further deterioration of EU protected habitats and species. This goal will prove crucial in light 
of the subsequent analysis. More in particular, Target 1 urges Member States to halt the deterioration of the 
status of all species and habitats covered by EU nature legislation and to achieve a significant and measurable 
improvement in their status. The two targets are entwined and, to a certain extent, mutually dependent. 
Evidently, Target-1 measures will contribute to the achievement of the overarching 15% restoration target. 
Yet the focus on restoration measures in the wider environment, beyond the EU’s protected areas, will 
evidently be important for maintaining or restoring the Natura 2000 Network and connectivity measures.28
2.2. Lack of precise definitions and a well-established baseline
Even though the setting of explicit biodiversity targets at EU level is to be applauded in itself, the excessive 
focus on the ambitious 15% restoration target has been criticised as impractical by some in recent literature.29 
In addition, the absence of clear-cut definitions of key concepts, such as ‘ecological restoration’ and 
‘degradation’, can further compound the effective implementation of the ambitious restoration targets.30 
Some authors have argued that there is a clear need for more concrete data on biodiversity, ecosystem 
services and restoration, if restoration as a tool is to be successful.31 
The EU Biodiversity Strategy in itself lacks a well-defined baseline scenario or reference point against 
which progress is to be measured. Even so, it is accepted that the progress of the ecological restoration 
actions should be measured against the 2010 EU Biodiversity Baseline report.32 Furthermore, efforts have 
been put into mapping the pressure on ecosystems and assessing the current condition of ecosystems, 
for instance in the context of the so-called European Environment Agency’s Mapping and Assessment of 
Ecosystem and their Services (MAES) initiative.33 
In the Report Priorities for the Restoration of Ecosystem and their Services in the EU (hereafter: 
2013 Report) which was commissioned by the European Commission to assist Member States in the 
development of prioritisation frameworks for restoration of ecosystems, ecological restoration is primarily 
seen as a process and not necessarily as a final destination. A so-called four-level model for ecosystem 
26 European Commission, supra note 17. 
27 EU Biodiversity Strategy to 2020 – Council conclusions, 11978/11, 5. 
28 Cliquet et al., supra note 14, p. 272
29 J.S. Kotiaho, ‘Target for ecosystem repair is impractical’, (2015) 519 Nature, http://doi.org/10.1038/519033a, p. 33. 
30 Jørgensen, supra note 8. See more recently: D. Jørgensen, ‘Ecological restoration as objective, target, and tool in international biodiversity 
policy’, (2016) 20 Ecology and Society, no. 4, p. 43. 
31 B.N. Egoh et al., ‘Exploring restoration options for habitats, species and ecosystem services in the European Union’, (2014) 51 Journal of 
Applied Ecology, pp. 899-908. 
32 See amongst others: Kotiaho et al., supra note 8, p. 27. Kotiaho, Ten Brink and Harris rightly criticised the use of arbitrarily chosen 
baselines, such as 2010, for not fully reflecting the extent of land degradation or recovery. Instead, they propose to use an ecosystem’s 
natural state, which has no human-caused loss of biodiversity or of ecosystem functions, as a benchmark. This could serve as a more 
objective reference state in order to measure recovery efforts across countries that are in different stages of economic development. See: 
J.S. Kotiaho et al., ‘Land use: A global baseline for ecosystem recovery’, (2016) 532 Nature, http://doi.org/doi:10.1038/532037c, p. 37.
33 This is a collaboration between the European Commission, the EEA and the Member States, which developed an analytical framework for 
assessment based on the DPSIR framework (Drivers, Pressures, State, Impact and Responses). See most recently: European Environment 
Agency, EEA Report No 3/2016 Mapping and assessing the condition of Europe’s ecosystems: progress and challenges (2016). 
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restoration is derived from these principles.34 This model describes the continuum of ecosystem condition 
from poor (e.g. urban areas) to excellent (e.g. wilderness areas and Natura 2000 sites in a favourable 
conservation status) in four different levels. Any significant improvement that brings an area to a better 
state or condition should be regarded as a contribution to the 15% restoration target. This approach, which 
allows Member States to gradually proceed towards their restoration targets, seems to leave more room 
for pragmatism. It acknowledges that the actions taken to achieve Target 1 of the strategy concerning the 
full implementation of the Birds and Habitats Directive can be counted as contributions to the more generic 
15% target. On a more general level, the strategy presented by the 2013 Report enables Member States to 
engage in restoration activities and count them as part of the 15% without having to aim for full restoration 
within 15 years.35 Interestingly, the 2013 Report assumes the whole EU territory to be included in the scope 
of the 15% restoration target. This is based on the principle that no location should be regarded as non-
restorable, except for protected areas which already have a favourable conservation status.36 Moreover, it 
was suggested that the 15% restoration target should be achieved both in the marine and in the terrestrial 
environment. For clarity’s sake, the 2013 Report proposes to apply the 15% target to each Member State 
instead of applying it to bio-geographical regions of the ecosystems.37 
2.3. Criticism and alternative approaches
In its recent communication to the EU Member States the European Commission did not hesitate to 
highlight the relevance of the conclusions of the 2013 Report.38 Although describing ecological restoration 
as a process rather than a purpose appears to be sensible in view of the limited success of ecological 
restoration efforts so far,39 the 2013 Report has also sparked some criticism.40 Some authors point out that 
the model fails to take into account the degree of ecosystem degradation or improvement and therefore 
does not allow an assessment of the success of achieving 15% net improvement or any other quantitative 
target.41 In recent years, several alternative prioritization approaches towards the achievement of the EU’s 
15% restoration target have emerged in the available ecological literature. Egoh et al., among others, have 
proposed that when a restoration target is set at 10% for habitat and species with an inadequate or most 
threatened conservation status and at 2% for all ecosystem services, about 18% of EU ecosystems should 
be restored to meet the overarching restoration targets.42 Such an approach would give the conservation 
and restoration of the Natura 2000 Network – which is further addressed below – a strong position on 
the agenda of future nature restoration policies. Yet this analysis has not remained uncontested either. 
For instance, Kotiaho et al. consider the latter approach, which focuses on habitats with an unfavourable 
conservation status, to be flawed because, among other things, it fails to acknowledge that environmental 
degradation has two components, i.e. the extent of the area that has become degraded or restored and the 
magnitude of the degradation, or its counterpart improvement at any location. It is argued that a strategy 
which fails to take into account both qualitative and quantitative factors risks focusing restoration efforts on 
areas where the ecological improvement of restoration is the smallest.43 Accepting that restoration policies 
have only limited financial resources at their disposal, one should focus restoration more on environments 
where there is a great likelihood for success with low to moderate costs.44 Also, criteria are to be used which 
34 J. Lammerant et al., Implementation of 2020 EU Biodiversity Strategy: Priorities for restoration of ecosystems and their services in the EU. 
Report to the European Commission, ARCADIS, in cooperation with ECNC and Eftec (2013), <http://ec.europa.eu/environment/nature/
biodiversity/comm2006/pdf/2020/RPF.pdf> (accessed 10 February 2017), p. 16. 
35 Ibid., p. 18. 
36 Ibid., p. 21. 
37 Ibid., p. 19. 
38 See for instance: European Commission, Note to the Nature Directors, Env B02 PM/oe ARES(2014), 23 April 2014. 
39 M. Curran et al., ‘Is There Any Empirical Support for Biodiversity Offset Policy?’, (2014) 24 Ecological Applications, pp. 617-632.
40 See extensively: Kotiaho et al., supra note 8, pp. 22-24. On a more general level, Tittensor et al. have argued that there is a consistent 
lack of previous indicators to measure progress towards the 15% target put forward by the CBD. See: D.P. Tittensor, ‘A mid-term analysis 
of progress toward international biodiversity targets’, (2014) 346 Science, http://doi.org//10.1126/science.1257484, pp. 241-244. 
41 Ibid. 
42 Egoh et al., supra note 31.
43 Ibid. 
44 J.S. Kotiaho & A. Moilanen, Conceptual and operational perspective on ecosystem restoration options in the European Union and 
elsewhere, (2014) 52 Journal of Applied Ecology, pp. 816-819. 
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avoid that restoration targets are linked to the operational reality in the field.45 Likewise, one needs to take 
into account the exact scope of the degradation in the first place. This implies that in order to achieve a 
global 15% restoration target, partial restoration is to be considered at sites covering more than 15% of the 
total landscape area and, additionally, potential further degradation, which has become apparent in recent 
years, needs to be taken into account.46 
3.  Article 6(2) of the Habitats Directive framed in the wider context of conservation duties for 
Natura 2000 sites: a simple theory?
This article now shifts its focus from the wider policy context regarding ecological restoration, which leaves 
much room for interpretation as to the concrete implementation of the restoration rationale, to the non-
regression clauses put forward by the Habitats Directive in the context of area protection. Article 6(2) of the 
Habitats Directive includes the primary obligation for Member States to ‘take appropriate steps to avoid (…) 
the deterioration of natural habitats and the habitats of species as well as disturbance of the species for 
which the sites have been designated’. The provision was described by the CJEU itself as ‘a provision which 
makes it possible to satisfy the fundamental objective of preservation and protection of the quality of the 
environment, including the conservation of natural habitats and of wild fauna and flora, and established 
a general obligation of protection consisting in avoiding deterioration and disturbance which could have 
significant effects in the light of the directive’s objectives’.47 This non-regression obligation is firmly rooted 
in the prevention principle. Since the specific policy context regarding ecological restoration is distinctively 
patchy and inconsistent, it is not surprising that the specific role of Article 6(2) of the Habitats Directive in 
the implementation of this policy shift is often misunderstood.
In terms of territorial ambit, Article 6(2) of the Habitats Directive is explicitly linked to Natura 2000, 
a network of natural or semi-natural sites in the European Union that have significant value in terms of 
heritage, owing to the exceptional flora and fauna that they contain. As is well known, this network of 
protected areas was first created in 1992, as laid down in the Habitats Directive, and comprises Special 
Protection Areas (SPAs),48 including the most suitable territories for these species under the Birds Directive, 
and Special Areas of Conservation (SACs), including the core areas of natural habitat types listed in Annex I 
and habitats of the species listed in Annex II of the Habitats Directive. The Natura 2000 Network covers 
approximately 18% of the land area and 6% of the sea area of the EU, which indicates that its contribution 
to achieving the above-mentioned restoration objectives may be considerable. 
In order to better grasp the precise scope of the protection duties enshrined in Article 6(2) of the 
Habitats Directive, it is to be understood in the wider context of Article 6 of the Habitats Directive. As is well 
known, this provision contains three distinct conservation duties that are to be considered in the context of 
Natura 2000 sites and aim at establishing sustainable management in light of the applicable environmental 
requirements and recovery potential.49 
Article 6(1) of the Habitats Directive, which is the counterpart of Article 4(1), (2) and (3) of the Birds 
Directive, obliges Member States to take proactive conservation measures for SACs, which can take at least 
the form of ‘appropriate statutory, administrative or contractual measures’ and, ‘if need be’, the form of 
‘appropriate management plans’.50 The other three paragraphs of Article 6 of the Habitats Directive serve a 
different purpose since they are more concerned with establishing a so-called reactive protection regime.51 
45 Ibid. 
46 Kotiaho et al., supra note 8, p. 24. 
47 Case C-226/08, Stadt Papenburg v Bundesrepublik Deutschland, [2010] ECR I-131, para. 49. 
48 Before the entry into force of the Habitats Directive, a similar non-deterioration obligation applied to SPAs by virtue of the first sentence 
of Art. 4(4) of the Birds Directive. 
49 See Schoukens, supra note 25, pp. 7-8. 
50 See more extensively in this respect: A. Garcia Ureta & I. Laznako, ‘Instruments for active site management under Natura 2000: Balancing 
between stakeholders and nature conservation’, in Born et al. (eds.), supra note 14, pp. 71-92.
51 See R. Frins & H. Schoukens, ‘Balancing Wind Energy and Nature Protection: From Policy Conflicts Towards Genuine Sustainable 
Development’, in L. Squitani et al. (eds.), Sustainable Energy United in Diversity – Challenges and Approaches in Energy Transition in the 
European Union (2014), pp. 84-115. 
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3.1. Article 6(2) vs Article 6(1): going beyond the status quo versus avoiding ongoing loss? 
The European Commission itself has clarified the distinction between Article 6(1) and 6(2) of the Habitats 
Directive in its Guidance document on Article 6. In particular, the Commission stated that ‘(t)he avoidance 
and protection measures that are to be implemented according to Article 6(2) of the Habitats Directive 
go beyond simple management measures necessary to ensure conservation’.52 It would be wrong to infer 
from these guidelines that the implications of the non-regression duties enshrined in Article 6(2) are by 
nature more intrusive than those of the conservation duties defined in Article 6(1). Surely, the distinction 
between the two provisions is not always that clear-cut. For instance, implementing conservation measures 
pursuant to Article 6(1) of the Habitats Directive might in some instances encompass the issuance of outright 
protective measures,53 as is principally required by Article 6(2), and vice versa.
However, Article 6(1) of the Habitats Directive equally urges Member States to consider the establishment 
of restoration actions at Natura 2000 sites that currently have an unfavourable conservation status due to 
environmental pressures related to activities and projects carried out and completed before the site was 
designated as a Natura 2000 site. This is where another crucial distinction in terms of restoration duties 
between the two provisions comes to the surface. In contrast to Article 6(2), which allegedly exclusively 
covers situations of ongoing degradation, Article 6(1) of the Habitats Directive also seems to cover 
situations where past degradation that relates to activities carried out and completed before a site was 
protected continues to compromise the achievement of the site-specific conservation objectives. It is not 
hard to imagine how activities or projects that were permitted and completed a long time before the areas 
were included in the Natura 2000 Network, such as unsound forest management, drainage activities and 
fragmentation that helped to degrade an area throughout the 1970s, can constitute an obstacle for the 
achievement of the favourable conservation status.54 Tackling such prevailing cases of past degradation in 
order to foster restoration may, at least in some instances, require measures that go further than simply 
maintaining a status quo, which limits its focus to halting the ongoing degradation at Natura 2000 sites. 
Member States might, for instance, consider the re-creation of previously lost wetlands, mud flats and tidal 
marshes in the context of estuarine habitats. This is far-reaching in itself, especially when compared to other 
EU environmental directives, such as the Environmental Liability Directive (Directive 2004/35/EC),55 which 
explicitly excludes environmental damage that was caused by or linked to emissions, events or incidents 
that took place before 30 April 2007 (i.e. the date of its entry into force).56 
Admittedly, while in theory the distinction between Article 6(1) and (2) is clear, it will sometimes be 
hard to distinguish situations of ongoing and of past degradation, especially since ongoing degradation may 
also have been caused by activities that were completed prior to the designation of a Natura 2000 site. For 
now, it can be maintained that Article 6(2) of the Habitats Directive is to be used primarily as a tool to solve 
the first category of cases, while Article 6(1) of the Habitats Directive will be the primary path to tackle the 
latter scenario. However, it is useful to keep in mind that the focus of Article 6(1) appears to be the gradual 
realization of the conservation objectives, whereas Article 6(2) primarily aims to avoid further degradation. 
In the latter context the conservation objectives also play a role, but in a different manner. Contrary to the 
appraisal of the European Commission, it might therefore be submitted that Article 6(1) may also require 
more intrusive protection or restoration actions, whereas the standstill premise on which Article 6(2) is based 
may, at least in some instances, be more easily achieved through the issuance of containment measures. 
52 European Commission, Managing Natura 2000 Sites. The provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC (2000), p. 25 
(emphasis added). 
53 Such as for instance avoiding disturbance of a species during the breeding season. See for instance: European Commission, Natura 2000 
and Forests, Part I-II (2015), p. 48.
54 H. Schoukens, ‘Atmospheric Nitrogen Deposition and the Habitats Directive: Tinkering with the Law in the Face of the Precautionary 
Principle?’, (2015) Nordic Environmental Law Journal, no. 2, pp. 29-31. 
55 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard to the 
prevention and remedying of environmental damage, OJ L 143, 30.4.2004, p. 56 (further referred to as ‘Environmental Liability Directive’).
56 Art. 17, first indent of the Environmental Liability Directive. 
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avoid that restoration targets are linked to the operational reality in the field.45 Likewise, one needs to take 
into account the exact scope of the degradation in the first place. This implies that in order to achieve a 
global 15% restoration target, partial restoration is to be considered at sites covering more than 15% of the 
total landscape area and, additionally, potential further degradation, which has become apparent in recent 
years, needs to be taken into account.46 
3.  Article 6(2) of the Habitats Directive framed in the wider context of conservation duties for 
Natura 2000 sites: a simple theory?
This article now shifts its focus from the wider policy context regarding ecological restoration, which leaves 
much room for interpretation as to the concrete implementation of the restoration rationale, to the non-
regression clauses put forward by the Habitats Directive in the context of area protection. Article 6(2) of the 
Habitats Directive includes the primary obligation for Member States to ‘take appropriate steps to avoid (…) 
the deterioration of natural habitats and the habitats of species as well as disturbance of the species for 
which the sites have been designated’. The provision was described by the CJEU itself as ‘a provision which 
makes it possible to satisfy the fundamental objective of preservation and protection of the quality of the 
environment, including the conservation of natural habitats and of wild fauna and flora, and established 
a general obligation of protection consisting in avoiding deterioration and disturbance which could have 
significant effects in the light of the directive’s objectives’.47 This non-regression obligation is firmly rooted 
in the prevention principle. Since the specific policy context regarding ecological restoration is distinctively 
patchy and inconsistent, it is not surprising that the specific role of Article 6(2) of the Habitats Directive in 
the implementation of this policy shift is often misunderstood.
In terms of territorial ambit, Article 6(2) of the Habitats Directive is explicitly linked to Natura 2000, 
a network of natural or semi-natural sites in the European Union that have significant value in terms of 
heritage, owing to the exceptional flora and fauna that they contain. As is well known, this network of 
protected areas was first created in 1992, as laid down in the Habitats Directive, and comprises Special 
Protection Areas (SPAs),48 including the most suitable territories for these species under the Birds Directive, 
and Special Areas of Conservation (SACs), including the core areas of natural habitat types listed in Annex I 
and habitats of the species listed in Annex II of the Habitats Directive. The Natura 2000 Network covers 
approximately 18% of the land area and 6% of the sea area of the EU, which indicates that its contribution 
to achieving the above-mentioned restoration objectives may be considerable. 
In order to better grasp the precise scope of the protection duties enshrined in Article 6(2) of the 
Habitats Directive, it is to be understood in the wider context of Article 6 of the Habitats Directive. As is well 
known, this provision contains three distinct conservation duties that are to be considered in the context of 
Natura 2000 sites and aim at establishing sustainable management in light of the applicable environmental 
requirements and recovery potential.49 
Article 6(1) of the Habitats Directive, which is the counterpart of Article 4(1), (2) and (3) of the Birds 
Directive, obliges Member States to take proactive conservation measures for SACs, which can take at least 
the form of ‘appropriate statutory, administrative or contractual measures’ and, ‘if need be’, the form of 
‘appropriate management plans’.50 The other three paragraphs of Article 6 of the Habitats Directive serve a 
different purpose since they are more concerned with establishing a so-called reactive protection regime.51 
45 Ibid. 
46 Kotiaho et al., supra note 8, p. 24. 
47 Case C-226/08, Stadt Papenburg v Bundesrepublik Deutschland, [2010] ECR I-131, para. 49. 
48 Before the entry into force of the Habitats Directive, a similar non-deterioration obligation applied to SPAs by virtue of the first sentence 
of Art. 4(4) of the Birds Directive. 
49 See Schoukens, supra note 25, pp. 7-8. 
50 See more extensively in this respect: A. Garcia Ureta & I. Laznako, ‘Instruments for active site management under Natura 2000: Balancing 
between stakeholders and nature conservation’, in Born et al. (eds.), supra note 14, pp. 71-92.
51 See R. Frins & H. Schoukens, ‘Balancing Wind Energy and Nature Protection: From Policy Conflicts Towards Genuine Sustainable 
Development’, in L. Squitani et al. (eds.), Sustainable Energy United in Diversity – Challenges and Approaches in Energy Transition in the 
European Union (2014), pp. 84-115. 
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3.1. Article 6(2) vs Article 6(1): going beyond the status quo versus avoiding ongoing loss? 
The European Commission itself has clarified the distinction between Article 6(1) and 6(2) of the Habitats 
Directive in its Guidance document on Article 6. In particular, the Commission stated that ‘(t)he avoidance 
and protection measures that are to be implemented according to Article 6(2) of the Habitats Directive 
go beyond simple management measures necessary to ensure conservation’.52 It would be wrong to infer 
from these guidelines that the implications of the non-regression duties enshrined in Article 6(2) are by 
nature more intrusive than those of the conservation duties defined in Article 6(1). Surely, the distinction 
between the two provisions is not always that clear-cut. For instance, implementing conservation measures 
pursuant to Article 6(1) of the Habitats Directive might in some instances encompass the issuance of outright 
protective measures,53 as is principally required by Article 6(2), and vice versa.
However, Article 6(1) of the Habitats Directive equally urges Member States to consider the establishment 
of restoration actions at Natura 2000 sites that currently have an unfavourable conservation status due to 
environmental pressures related to activities and projects carried out and completed before the site was 
designated as a Natura 2000 site. This is where another crucial distinction in terms of restoration duties 
between the two provisions comes to the surface. In contrast to Article 6(2), which allegedly exclusively 
covers situations of ongoing degradation, Article 6(1) of the Habitats Directive also seems to cover 
situations where past degradation that relates to activities carried out and completed before a site was 
protected continues to compromise the achievement of the site-specific conservation objectives. It is not 
hard to imagine how activities or projects that were permitted and completed a long time before the areas 
were included in the Natura 2000 Network, such as unsound forest management, drainage activities and 
fragmentation that helped to degrade an area throughout the 1970s, can constitute an obstacle for the 
achievement of the favourable conservation status.54 Tackling such prevailing cases of past degradation in 
order to foster restoration may, at least in some instances, require measures that go further than simply 
maintaining a status quo, which limits its focus to halting the ongoing degradation at Natura 2000 sites. 
Member States might, for instance, consider the re-creation of previously lost wetlands, mud flats and tidal 
marshes in the context of estuarine habitats. This is far-reaching in itself, especially when compared to other 
EU environmental directives, such as the Environmental Liability Directive (Directive 2004/35/EC),55 which 
explicitly excludes environmental damage that was caused by or linked to emissions, events or incidents 
that took place before 30 April 2007 (i.e. the date of its entry into force).56 
Admittedly, while in theory the distinction between Article 6(1) and (2) is clear, it will sometimes be 
hard to distinguish situations of ongoing and of past degradation, especially since ongoing degradation may 
also have been caused by activities that were completed prior to the designation of a Natura 2000 site. For 
now, it can be maintained that Article 6(2) of the Habitats Directive is to be used primarily as a tool to solve 
the first category of cases, while Article 6(1) of the Habitats Directive will be the primary path to tackle the 
latter scenario. However, it is useful to keep in mind that the focus of Article 6(1) appears to be the gradual 
realization of the conservation objectives, whereas Article 6(2) primarily aims to avoid further degradation. 
In the latter context the conservation objectives also play a role, but in a different manner. Contrary to the 
appraisal of the European Commission, it might therefore be submitted that Article 6(1) may also require 
more intrusive protection or restoration actions, whereas the standstill premise on which Article 6(2) is based 
may, at least in some instances, be more easily achieved through the issuance of containment measures. 
52 European Commission, Managing Natura 2000 Sites. The provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC (2000), p. 25 
(emphasis added). 
53 Such as for instance avoiding disturbance of a species during the breeding season. See for instance: European Commission, Natura 2000 
and Forests, Part I-II (2015), p. 48.
54 H. Schoukens, ‘Atmospheric Nitrogen Deposition and the Habitats Directive: Tinkering with the Law in the Face of the Precautionary 
Principle?’, (2015) Nordic Environmental Law Journal, no. 2, pp. 29-31. 
55 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard to the 
prevention and remedying of environmental damage, OJ L 143, 30.4.2004, p. 56 (further referred to as ‘Environmental Liability Directive’).
56 Art. 17, first indent of the Environmental Liability Directive. 
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3.2. Article 6(2) vs Article 6(3)-(4): tackling future versus ongoing degradation? 
To a certain extent, the distinction between the overarching protection duty enshrined in Article 6(2) of 
the Habitats Directive and the specific assessment rules laid down by Article 6(3) and (4) of the Habitats 
Directive is more straightforward. Article 6(2) of the Habitats Directive includes a general duty to avoid 
ongoing degradation and leaves the Member States with the task to consider which specific regulatory 
actions should be taken. Therefore no specific procedural obligations nor specific restoration duties may 
be derived from it. Conversely, the conservation and assessment duties under Article 6(3) and (4) of the 
Habitats Directive are inextricably linked to permitting procedures for new developments likely to jeopardize 
the achievement of the conservation objectives of a specific Natura 2000 site. 
This means that also in this context there appears to be a clear dichotomy. The standstill obligation 
enshrined in Article 6(2) of the Habitats Directive principally focuses on ongoing degradation, while the 
procedural duties of Article 6(3) and (4) of the Habitats Directive relate to future degradation linked to 
new development plans. In the context of the latter, the ECJ has held in the Waddenzee case that the 
mere likelihood of ‘significant effects’ is sufficient to compel a permitting authority to deny a permit for 
an intended activity pursuant to Article 6(3).57 By virtue of Article 6(4) of the Habitats Directive, however, 
development can still go ahead in spite of a negative assessment, provided that there is no alternative 
solution, concluding that it is necessary for imperative reasons of overriding public interest and that all 
compensatory measures necessary to ensure the overall coherence of the Natura 2000 Network are taken.58 
Whenever the derogation clause is applied, comprehensive restoration measures can be used in order to 
ensure that the overall coherence of the Natura 2000 Network is guaranteed.59 
By contrast, Article 6(2) of the Habitats Directive does not lay out specific procedural obligations to be 
applied in the context of decision-making procedure. Likewise, in the context of Article 6(2) of the Habitats 
Directive no reference can be found as regards reasons to justify further deterioration of natural habitats 
or significant disturbance of protected species. Nor is there any mention of the necessity to consider active 
restoration measures. 
As indicated by the European Commission in its Guidance document on Article 6 of the Habitats Directive, 
the scope of Article 6(2) of the Habitats Directive is larger than that of Article 6(3) and (4) of the Habitats 
Directive.60 What distinguishes Article 6(3) from Article 6(2) is its major focus on concrete cases of future 
degradation or additional net losses for Natura 2000. And yet it would be a mistake to limit the relevance 
of Article 6(2) to ongoing forms of degradation and that of Article 6(3) and (4) to future or additional losses. 
These two provisions are not mutually exclusive and at least partly overlap. The landmark decision of the ECJ 
in the Waddenzee case provides a good illustration in this regard. After having ascertained that the ongoing 
cockle fishing activities, which were at issue here, fell within the scope of the notion of ‘project’ within the 
meaning of Article 6(3) of the Habitats Directive,61 the ECJ upheld that ‘(t)he fact that the activity has been 
carried on periodically for several years on the site concerned and that a licence has to be obtained for it 
every year, each new issuance of which requires an assessment both of the possibility of carrying on that 
activity and of the site where it may be carried on, does not in itself constitute an obstacle to considering it, 
at the time of each application, as a distinct plan or project within the meaning of the Habitats Directive’.62 
This aptly refutes the often submitted assertion that ongoing degradation cannot be tackled by means of 
the specific assessment rules included in Article 6(3) of the Habitats Directive.
At the same time it would be wrong to assume that Article 6(3) of the Habitats Directive amounts to a 
permanent review obligation for ongoing activities. In its case law in relation to the Natura 2000 protection 
57 Case C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee, [2004] ECR I-7405, para. 59.
58 See more extensively: R. Clutten & I. Tafur, ‘Are Imperative Reasons Imperiling the Habitats Directive? An Assessment of Article 6(4) and 
the IROPI Exception’, in G. Jones QC (ed.), The Habitats Directive – A Developer’s Obstacle Course (2010), p. 167. 
59 See also: Case C-521/12, Briels, ECLI:EU:C:2014:330, para. 38. For more guidance, see: European Commission, Guidance on Article 6(4) 
of the ‘Habitats Directive’ 92/43/EEC. Clarification of the Concepts of: Alternative Solutions, Imperative Reasons of Overriding Public 
Interest, Compensatory measures, Overall Coherence, Opinion of the Commission (2012).
60 European Commission, supra note 52, p. 25.
61 Waddenzee, supra note 57, para. 23-27.
62 Ibid., para. 28. 
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regime, the CJEU has steadfastly reasserted that ongoing projects that had been authorized before the 
designation of a site or before the entry into force of the Habitats Directive, even when they entail physical 
interventions, fall outside the scope of Article 6(3) of the Habitats Directive.63 In other words, Member 
States are not required to mitigate or restore the significant damage related to those activities pursuant to 
Article 6(3) and (4) of the Habitats Directive. For instance, in its 2010 ruling in the Stadt Papenburg case, the 
CJEU acknowledged that, if it could be established that the alleged dredging merely constituted unchanged 
maintenance activities that had been authorized before the entry into force of the Habitats Directive, 
Article 6(3) of the Habitats Directive would not apply.64 In its subsequent case law, the CJEU steadfastly 
confirmed this viewpoint, yet decided to use the date of inclusion of a site on the list of sites of community 
interest (SCIs) as the major cut-off point.65 Interestingly, the ECJ held that the authorization of a plan or 
project in accordance with Article 6(3) of the Habitats Directive necessarily assumes that the substantive 
requirements of Article 6(2) have also been fulfilled, entailing that there is no risk of deterioration or 
significant disturbance.66 
4.  The unexpected possibilities of Article 6(2) of the Habitats Directive for ecological 
restoration: practical lessons to be learned from recent case law developments 
The literal wording of Article 6(2) of the Habitats Directive does not refer to restoration actions for degraded 
nature in the context of Natura 2000. Nor does it contain any explicit reference to recovery, which allegedly 
seems to downplay its relevance in the context of the EU’s restoration targets, especially when measured 
against provisions such as Article 6(1) and 6(4) of the Habitats Directive, which contain more direct links in 
this respect. However, in light of the recent case law developments before the CJEU, it has become overly 
clear that Article 6(2) of the Habitats Directive has become an indispensable tool for achieving the EU’s 
restoration targets, especially within the specific context of the Natura 2000 Network. Given the ongoing 
biodiversity loss caused by previous non-compliance with the conservation duties during the past decades, 
as was also recently highlighted by the outcome of the REFIT Fitness Check of the EU Nature Directives,67 the 
existence of an enforceable non-regression clause is instrumental not only in halting the cycle of ongoing 
biodiversity loss but also in accommodating a more progressive recovery rationale towards the EU’s most 
valuable and endangered habitats and species. 
4.1.  The surprisingly wide material scope of Article 6(2) of the Habitats Directive: tackling all sources of 
ongoing degradation?
It is obvious that achieving 15% restoration across the whole of the territory of the EU will require a robust 
and comprehensive regulatory framework able to encompass all potential degrading activities.68 Therefore, 
situations of incremental or creeping environmental degradation, resulting from diffuse pollution, also have 
to be addressed by nature conservation laws, especially in the context of vulnerable natural sites, such as 
the Natura 2000 Network. Shifting environmental baselines might indirectly lead public authorities to justify 
further biodiversity losses and further compromise future restoration options.69 This is where Article 6(2) of 
the Habitats Directive steps in. However, in order to fully understand the incentive presented in Article 6(2) 
of the Habitats Directive, a thorough understanding of the limits of the material scope of the avoidance 
and offsetting obligations under Article 6(3) and (4) of the Habitats Directive, as indicated by the recent 
case law of the CJEU, is instrumental. This case law is highly relevant to the concrete implementation of the 
management options for Natura 2000 sites. 
63 Case C-90/10, Commission v Spain, [2011] ECR I-134, para. 124-125.
64 See: Stadt Papenburg, supra note 47, para. 47. See more extensively: Schoukens, supra note 25, pp. 21-26. 
65 Case C-404/09, Commission v Spain, [2011] ECR I-11853, para. 124-125. 
66 Waddenzee, supra note 57, para. 36. 
67 See: European Commission, Commission Staff Working Document – Fitness Check of the EU Nature Legislation (Birds and Habitats 
Directive), SWD(2016) 4725 final, available at: <http://ec.europa.eu/environment/nature/legislation/fitness_check/index_en.htm> 
(accessed 10 February 2017). 
68 See for instance: Kotiaho et al., supra note 8, p. 23. 
69 See also: Case C- 258/11, Sweetman, ECLI:EU:C:2013:220, Opinion of AG Sharpston, para. 67. 
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3.2. Article 6(2) vs Article 6(3)-(4): tackling future versus ongoing degradation? 
To a certain extent, the distinction between the overarching protection duty enshrined in Article 6(2) of 
the Habitats Directive and the specific assessment rules laid down by Article 6(3) and (4) of the Habitats 
Directive is more straightforward. Article 6(2) of the Habitats Directive includes a general duty to avoid 
ongoing degradation and leaves the Member States with the task to consider which specific regulatory 
actions should be taken. Therefore no specific procedural obligations nor specific restoration duties may 
be derived from it. Conversely, the conservation and assessment duties under Article 6(3) and (4) of the 
Habitats Directive are inextricably linked to permitting procedures for new developments likely to jeopardize 
the achievement of the conservation objectives of a specific Natura 2000 site. 
This means that also in this context there appears to be a clear dichotomy. The standstill obligation 
enshrined in Article 6(2) of the Habitats Directive principally focuses on ongoing degradation, while the 
procedural duties of Article 6(3) and (4) of the Habitats Directive relate to future degradation linked to 
new development plans. In the context of the latter, the ECJ has held in the Waddenzee case that the 
mere likelihood of ‘significant effects’ is sufficient to compel a permitting authority to deny a permit for 
an intended activity pursuant to Article 6(3).57 By virtue of Article 6(4) of the Habitats Directive, however, 
development can still go ahead in spite of a negative assessment, provided that there is no alternative 
solution, concluding that it is necessary for imperative reasons of overriding public interest and that all 
compensatory measures necessary to ensure the overall coherence of the Natura 2000 Network are taken.58 
Whenever the derogation clause is applied, comprehensive restoration measures can be used in order to 
ensure that the overall coherence of the Natura 2000 Network is guaranteed.59 
By contrast, Article 6(2) of the Habitats Directive does not lay out specific procedural obligations to be 
applied in the context of decision-making procedure. Likewise, in the context of Article 6(2) of the Habitats 
Directive no reference can be found as regards reasons to justify further deterioration of natural habitats 
or significant disturbance of protected species. Nor is there any mention of the necessity to consider active 
restoration measures. 
As indicated by the European Commission in its Guidance document on Article 6 of the Habitats Directive, 
the scope of Article 6(2) of the Habitats Directive is larger than that of Article 6(3) and (4) of the Habitats 
Directive.60 What distinguishes Article 6(3) from Article 6(2) is its major focus on concrete cases of future 
degradation or additional net losses for Natura 2000. And yet it would be a mistake to limit the relevance 
of Article 6(2) to ongoing forms of degradation and that of Article 6(3) and (4) to future or additional losses. 
These two provisions are not mutually exclusive and at least partly overlap. The landmark decision of the ECJ 
in the Waddenzee case provides a good illustration in this regard. After having ascertained that the ongoing 
cockle fishing activities, which were at issue here, fell within the scope of the notion of ‘project’ within the 
meaning of Article 6(3) of the Habitats Directive,61 the ECJ upheld that ‘(t)he fact that the activity has been 
carried on periodically for several years on the site concerned and that a licence has to be obtained for it 
every year, each new issuance of which requires an assessment both of the possibility of carrying on that 
activity and of the site where it may be carried on, does not in itself constitute an obstacle to considering it, 
at the time of each application, as a distinct plan or project within the meaning of the Habitats Directive’.62 
This aptly refutes the often submitted assertion that ongoing degradation cannot be tackled by means of 
the specific assessment rules included in Article 6(3) of the Habitats Directive.
At the same time it would be wrong to assume that Article 6(3) of the Habitats Directive amounts to a 
permanent review obligation for ongoing activities. In its case law in relation to the Natura 2000 protection 
57 Case C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee, [2004] ECR I-7405, para. 59.
58 See more extensively: R. Clutten & I. Tafur, ‘Are Imperative Reasons Imperiling the Habitats Directive? An Assessment of Article 6(4) and 
the IROPI Exception’, in G. Jones QC (ed.), The Habitats Directive – A Developer’s Obstacle Course (2010), p. 167. 
59 See also: Case C-521/12, Briels, ECLI:EU:C:2014:330, para. 38. For more guidance, see: European Commission, Guidance on Article 6(4) 
of the ‘Habitats Directive’ 92/43/EEC. Clarification of the Concepts of: Alternative Solutions, Imperative Reasons of Overriding Public 
Interest, Compensatory measures, Overall Coherence, Opinion of the Commission (2012).
60 European Commission, supra note 52, p. 25.
61 Waddenzee, supra note 57, para. 23-27.
62 Ibid., para. 28. 
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regime, the CJEU has steadfastly reasserted that ongoing projects that had been authorized before the 
designation of a site or before the entry into force of the Habitats Directive, even when they entail physical 
interventions, fall outside the scope of Article 6(3) of the Habitats Directive.63 In other words, Member 
States are not required to mitigate or restore the significant damage related to those activities pursuant to 
Article 6(3) and (4) of the Habitats Directive. For instance, in its 2010 ruling in the Stadt Papenburg case, the 
CJEU acknowledged that, if it could be established that the alleged dredging merely constituted unchanged 
maintenance activities that had been authorized before the entry into force of the Habitats Directive, 
Article 6(3) of the Habitats Directive would not apply.64 In its subsequent case law, the CJEU steadfastly 
confirmed this viewpoint, yet decided to use the date of inclusion of a site on the list of sites of community 
interest (SCIs) as the major cut-off point.65 Interestingly, the ECJ held that the authorization of a plan or 
project in accordance with Article 6(3) of the Habitats Directive necessarily assumes that the substantive 
requirements of Article 6(2) have also been fulfilled, entailing that there is no risk of deterioration or 
significant disturbance.66 
4.  The unexpected possibilities of Article 6(2) of the Habitats Directive for ecological 
restoration: practical lessons to be learned from recent case law developments 
The literal wording of Article 6(2) of the Habitats Directive does not refer to restoration actions for degraded 
nature in the context of Natura 2000. Nor does it contain any explicit reference to recovery, which allegedly 
seems to downplay its relevance in the context of the EU’s restoration targets, especially when measured 
against provisions such as Article 6(1) and 6(4) of the Habitats Directive, which contain more direct links in 
this respect. However, in light of the recent case law developments before the CJEU, it has become overly 
clear that Article 6(2) of the Habitats Directive has become an indispensable tool for achieving the EU’s 
restoration targets, especially within the specific context of the Natura 2000 Network. Given the ongoing 
biodiversity loss caused by previous non-compliance with the conservation duties during the past decades, 
as was also recently highlighted by the outcome of the REFIT Fitness Check of the EU Nature Directives,67 the 
existence of an enforceable non-regression clause is instrumental not only in halting the cycle of ongoing 
biodiversity loss but also in accommodating a more progressive recovery rationale towards the EU’s most 
valuable and endangered habitats and species. 
4.1.  The surprisingly wide material scope of Article 6(2) of the Habitats Directive: tackling all sources of 
ongoing degradation?
It is obvious that achieving 15% restoration across the whole of the territory of the EU will require a robust 
and comprehensive regulatory framework able to encompass all potential degrading activities.68 Therefore, 
situations of incremental or creeping environmental degradation, resulting from diffuse pollution, also have 
to be addressed by nature conservation laws, especially in the context of vulnerable natural sites, such as 
the Natura 2000 Network. Shifting environmental baselines might indirectly lead public authorities to justify 
further biodiversity losses and further compromise future restoration options.69 This is where Article 6(2) of 
the Habitats Directive steps in. However, in order to fully understand the incentive presented in Article 6(2) 
of the Habitats Directive, a thorough understanding of the limits of the material scope of the avoidance 
and offsetting obligations under Article 6(3) and (4) of the Habitats Directive, as indicated by the recent 
case law of the CJEU, is instrumental. This case law is highly relevant to the concrete implementation of the 
management options for Natura 2000 sites. 
63 Case C-90/10, Commission v Spain, [2011] ECR I-134, para. 124-125.
64 See: Stadt Papenburg, supra note 47, para. 47. See more extensively: Schoukens, supra note 25, pp. 21-26. 
65 Case C-404/09, Commission v Spain, [2011] ECR I-11853, para. 124-125. 
66 Waddenzee, supra note 57, para. 36. 
67 See: European Commission, Commission Staff Working Document – Fitness Check of the EU Nature Legislation (Birds and Habitats 
Directive), SWD(2016) 4725 final, available at: <http://ec.europa.eu/environment/nature/legislation/fitness_check/index_en.htm> 
(accessed 10 February 2017). 
68 See for instance: Kotiaho et al., supra note 8, p. 23. 
69 See also: Case C- 258/11, Sweetman, ECLI:EU:C:2013:220, Opinion of AG Sharpston, para. 67. 
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Pursuant to a line of interpretation in case law of the ECJ/CJEU, which was initiated in 2009, the mere 
renewal of an existing permit to operate an ongoing installation cannot, in the absence of any works or 
interventions involving alterations to the physical aspects of the site, be classified as a ‘project’ that falls 
within the scope of the rules on Environmental Impact Assessment (EIA), as laid down in the EIA Directive 
(Directive 2011/92/EU).70 This equally implies that the renewal of permits for ongoing activities that do 
not require alterations of the physical aspects of a Natura 2000 site, such as the continued use of existing 
motorways or permits for existing cattle farms, does not depend on the implementation of mitigation 
measures pursuant to Article 6(3) of the Habitats Directive.71 Moreover, as can be inferred from other case 
law developments, whenever lawful in view of the existing permits, even ongoing operations that require 
physical interventions and therefore qualify as ‘projects’, such as dredging, continuing bottom trawling or 
mining operations, are exempted from Article 6(3) and (4) of the Habitats Directive.72 And, whereas the 
preventative approach set out by Article 6(3) of the Habitats Directive remains applicable to new small-scale 
interventions that still qualify as projects, other case law before the CJEU has illustrated that many Member 
States, including the United Kingdom,73 Germany,74 France75 and Belgium,76 have failed to deliver in this 
respect.77 Even though the CJEU in its case law has steadfastly shut the door to such defective practices, 
many Member States remain reluctant to close all loopholes in their legislation in this respect.78
The rationale underpinning the above-mentioned case law in relation to Article 6(3) of the Habitats 
Directive is closely related to the concept of legal certainty. It avoids the retrospective application of the 
mitigation duties put forward by these assessment rules. As referred to above, the Environmental Liability 
Directive, which also covers certain scenarios of damage to Natura 2000 sites,79 also exempts environmental 
damage caused by or resulting from emissions, events or incidents that took place before its entry into 
force.80 Yet if the latter approach were to consequentially prevail in the context of a more generic instrument 
of nature conservation law, such as the Habitats Directive, it may prevent competent authorities from 
putting an end to persisting degradation in Natura 2000 sites. 
4.1.1.  Article 6(2) and activities that do not require a prior permit or authorization: addressing degraded 
baselines?
As is demonstrated below, however, damaging activities that for the above-presented reasons fall outside the 
scope of Article 6(3) of the Habitats Directive, are still encompassed in the non-regression obligation contained 
in Article 6(2) of the Habitats Directive. Case law developments demonstrate that Article 6(2) of the Habitats 
Directive serves as an important fall-back clause for certain categories of damage or degradation that do not 
necessarily qualify as plans and projects under Article 6(3) of the Habitats Directive but still are prone to lead 
to further deterioration. Evidently, degrading baselines render the achievement of ambitious recovery targets, 
such as the ones included in the EU Biodiversity Strategy to 2020, even less realistic and practical.
The 2010 decision of the CJEU in the Commission v France case provides an interesting illustration of the 
great potential that Article 6(2) of the Habitats Directive possesses in this respect.81 In the context of the 
infringement proceedings the CJEU was asked to assess whether France could legally assert in its national 
70 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain 
public and private projects on the environment, OJ L 26, 28.1.2012, p. 1 (further referred to as ‘EIA Directive’). See for example: 
Case C-275/09, Brussels Hoofdstedelijk Gewest, [2011] ECR I-01753, para. 24. See also more recently: Case C-121/11, Pro-Braine ASBL, 
ECLI:EU:C:2012:225. 
71 Waddenzee, supra note 57, para. 23-25. 
72 Commission v Spain, supra note 65, para. 122-123. 
73 Case C-6/04, Commission v UK, [2005] ECR-09017, para. 41-50. 
74 Case C-98/03, Commission v Germany, [2006] ECR I-00053, para. 39-45.
75 Case C-241/08, Commission v France, [2010] ECR I-01697, para. 62. 
76 Case C-538/09, Commission v Belgium, [2011] ECR I-04687, para. 55-65. 
77 See with regard to the EIA Directive Case C392/96, Commission v Ireland, [1999] ECR I5901, para. 66.
78 See for instance with respect to the screening rules in the context of EIA Directive: European Commission, Report from the Commission to the 
Council, the European Parliament, the European Economic and Social Committee and the Committee of the Regions, COM(2009) 378 final. 
79 Art. 2(1) of the Environmental Liability Directive. See more extensively: V. Fogleman, ‘The threshold for liability for ecological damage in 
the EU: Mixing environmental and conservation law’, in Born et al. (eds.), supra note 14, pp. 181-241. 
80 Art. 17, first indent of the Environmental Liability Directive. 
81 Commission v France, supra note 75, para. 34-39.
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nature protection legislation that certain activities, such as aquaculture, hunting and fishing, do not cause 
disturbance to Natura 2000 sites and can therefore be exempted from the application of the applicable 
conservation duties. Rather than opting for a moderate approach, the CJEU held that the general assumption 
that such potentially disturbing activities would not give rise to further degradation, when not backed up by 
sound ecological evidence, is incompatible with Article 6(2) of the Habitats Directive. Ultimately, the CJEU 
concluded that France could not systematically guarantee that the hunting and fishing activities at issue 
would not cause degradation, as is meant by Article 6(2) of the Habitats Directive.82 
The outcome of these proceedings appears legalistic at first sight, especially since it may give rise to 
the promulgation of additional regulations in the context of ongoing measures that are traditionally left 
outside the scope of specific permitting schemes. Yet at the same time it underscores that Article 6(2) of the 
Habitats Directive is to be interpreted as a catch-all clause, also covering situations of diffuse or incremental 
degradation which cannot be tackled through classic assessment rules linked to permit procedures. This 
viewpoint had already been implicitly asserted by the ECJ’s 2002 ruling in the Commission v Ireland case, 
where the EU judges ruled that the Irish failure to avoid the negative effects linked to overgrazing on heath 
and peatland used as habitat by the red grouse and part of a Natura 2000 site amounted to a violation of 
its obligations under Article 6(2) of the Habitats Directive.83 Along the same lines, the ECJ ruled against 
France for having authorized drainage and reclaiming activities in Marrais Poitevin, a French protected site 
that was characterized by the presence of valuable wetlands.84 It is therefore clear that the CJEU has always 
been adamant to demonstrate that Article 6(2) of the Habitats Directive also covers forms of deterioration 
and/or disturbance that are caused by so-called autonomous activities, which are not always made subject 
to a prior authorization in the applicable national or regional law. This indirectly underscores the wide 
material scope of the non-regression clause, which, in my view, turns it into an important and, in some 
instances, indispensable precursor of more robust recovery-based nature conservation policies. 
Obviously, the designation of a site does not necessarily require the competent authorities to bring 
to an immediate end all types of ongoing degradation or damage, nor does it require the setting up of an 
all-encompassing permit scheme in this respect. Even so, one might deduce from the latest judicial decisions 
that, at a very minimum, the applicable regulations need to enable competent authorities to actively 
intervene and, wherever necessary, implement adaptations or restrictions on public or private activities 
that are needed in order to avoid further deterioration. To underline the strict provisions of Article 6(2) even 
further, the ECJ emphasized that merely voluntary measures, such as agri-environmental schemes, do not 
suffice as protection measures if not supplemented by more robust and binding conservation measures.85 If 
necessary in order to maintain or restore the conservation status of the natural habitats and/or species for 
which the site was designated, such types of damaging activities should be banned.86 To use the exact words 
of Advocate General Kokott in the Spanish brown bear case (Commission v Spain), Article 6(2) of the Habitats 
Directive ‘includes the duty to prohibit harmful acts by private individuals or at least to bring such acts to an 
end as quickly as possible’.87 As underpinned by the ECJ’s 2007 ruling on the Irish Natura 2000 implementing 
rules, national or regional Natura 2000 regulations necessarily need to allow the competent authorities 
to prevent, mitigate and, if necessary, prohibit public and/or private acts that could cause deterioration 
and/or significant deterioration within the meaning of Article 6(2) of the Habitats Directive.88 Also, it 
must be ensured that the protection rules are not merely of a reactive nature. Article 6(2) of the Habitats 
Directive has an anticipatory nature, which implies that one cannot wait until deterioration or disturbance 
has materialized before taking measures.89
82 Schoukens, supra note 25, pp. 20-22. 
83 Case C-117/00, Commission v Ireland, [2002] ECR I-05335, para. 33. 
84 Case C-96/98, Commission v France, [1999] ECR I-8531, para. 29. 
85 Ibid., para. 26-27.
86 European Commission, supra note 53, p. 55. 
87 Commission v Spain, supra note 65, Opinion of AG Kokott, para. 104.
88 Case C-418/04, Commission v Ireland [2007] ECR I-10947, para. 208. See more extensively: Schoukens, supra note 25, pp. 27-28. 
89 Ibid., para. 208. See also: European Commission, supra note 52, p. 25. 
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Pursuant to a line of interpretation in case law of the ECJ/CJEU, which was initiated in 2009, the mere 
renewal of an existing permit to operate an ongoing installation cannot, in the absence of any works or 
interventions involving alterations to the physical aspects of the site, be classified as a ‘project’ that falls 
within the scope of the rules on Environmental Impact Assessment (EIA), as laid down in the EIA Directive 
(Directive 2011/92/EU).70 This equally implies that the renewal of permits for ongoing activities that do 
not require alterations of the physical aspects of a Natura 2000 site, such as the continued use of existing 
motorways or permits for existing cattle farms, does not depend on the implementation of mitigation 
measures pursuant to Article 6(3) of the Habitats Directive.71 Moreover, as can be inferred from other case 
law developments, whenever lawful in view of the existing permits, even ongoing operations that require 
physical interventions and therefore qualify as ‘projects’, such as dredging, continuing bottom trawling or 
mining operations, are exempted from Article 6(3) and (4) of the Habitats Directive.72 And, whereas the 
preventative approach set out by Article 6(3) of the Habitats Directive remains applicable to new small-scale 
interventions that still qualify as projects, other case law before the CJEU has illustrated that many Member 
States, including the United Kingdom,73 Germany,74 France75 and Belgium,76 have failed to deliver in this 
respect.77 Even though the CJEU in its case law has steadfastly shut the door to such defective practices, 
many Member States remain reluctant to close all loopholes in their legislation in this respect.78
The rationale underpinning the above-mentioned case law in relation to Article 6(3) of the Habitats 
Directive is closely related to the concept of legal certainty. It avoids the retrospective application of the 
mitigation duties put forward by these assessment rules. As referred to above, the Environmental Liability 
Directive, which also covers certain scenarios of damage to Natura 2000 sites,79 also exempts environmental 
damage caused by or resulting from emissions, events or incidents that took place before its entry into 
force.80 Yet if the latter approach were to consequentially prevail in the context of a more generic instrument 
of nature conservation law, such as the Habitats Directive, it may prevent competent authorities from 
putting an end to persisting degradation in Natura 2000 sites. 
4.1.1.  Article 6(2) and activities that do not require a prior permit or authorization: addressing degraded 
baselines?
As is demonstrated below, however, damaging activities that for the above-presented reasons fall outside the 
scope of Article 6(3) of the Habitats Directive, are still encompassed in the non-regression obligation contained 
in Article 6(2) of the Habitats Directive. Case law developments demonstrate that Article 6(2) of the Habitats 
Directive serves as an important fall-back clause for certain categories of damage or degradation that do not 
necessarily qualify as plans and projects under Article 6(3) of the Habitats Directive but still are prone to lead 
to further deterioration. Evidently, degrading baselines render the achievement of ambitious recovery targets, 
such as the ones included in the EU Biodiversity Strategy to 2020, even less realistic and practical.
The 2010 decision of the CJEU in the Commission v France case provides an interesting illustration of the 
great potential that Article 6(2) of the Habitats Directive possesses in this respect.81 In the context of the 
infringement proceedings the CJEU was asked to assess whether France could legally assert in its national 
70 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain 
public and private projects on the environment, OJ L 26, 28.1.2012, p. 1 (further referred to as ‘EIA Directive’). See for example: 
Case C-275/09, Brussels Hoofdstedelijk Gewest, [2011] ECR I-01753, para. 24. See also more recently: Case C-121/11, Pro-Braine ASBL, 
ECLI:EU:C:2012:225. 
71 Waddenzee, supra note 57, para. 23-25. 
72 Commission v Spain, supra note 65, para. 122-123. 
73 Case C-6/04, Commission v UK, [2005] ECR-09017, para. 41-50. 
74 Case C-98/03, Commission v Germany, [2006] ECR I-00053, para. 39-45.
75 Case C-241/08, Commission v France, [2010] ECR I-01697, para. 62. 
76 Case C-538/09, Commission v Belgium, [2011] ECR I-04687, para. 55-65. 
77 See with regard to the EIA Directive Case C392/96, Commission v Ireland, [1999] ECR I5901, para. 66.
78 See for instance with respect to the screening rules in the context of EIA Directive: European Commission, Report from the Commission to the 
Council, the European Parliament, the European Economic and Social Committee and the Committee of the Regions, COM(2009) 378 final. 
79 Art. 2(1) of the Environmental Liability Directive. See more extensively: V. Fogleman, ‘The threshold for liability for ecological damage in 
the EU: Mixing environmental and conservation law’, in Born et al. (eds.), supra note 14, pp. 181-241. 
80 Art. 17, first indent of the Environmental Liability Directive. 
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nature protection legislation that certain activities, such as aquaculture, hunting and fishing, do not cause 
disturbance to Natura 2000 sites and can therefore be exempted from the application of the applicable 
conservation duties. Rather than opting for a moderate approach, the CJEU held that the general assumption 
that such potentially disturbing activities would not give rise to further degradation, when not backed up by 
sound ecological evidence, is incompatible with Article 6(2) of the Habitats Directive. Ultimately, the CJEU 
concluded that France could not systematically guarantee that the hunting and fishing activities at issue 
would not cause degradation, as is meant by Article 6(2) of the Habitats Directive.82 
The outcome of these proceedings appears legalistic at first sight, especially since it may give rise to 
the promulgation of additional regulations in the context of ongoing measures that are traditionally left 
outside the scope of specific permitting schemes. Yet at the same time it underscores that Article 6(2) of the 
Habitats Directive is to be interpreted as a catch-all clause, also covering situations of diffuse or incremental 
degradation which cannot be tackled through classic assessment rules linked to permit procedures. This 
viewpoint had already been implicitly asserted by the ECJ’s 2002 ruling in the Commission v Ireland case, 
where the EU judges ruled that the Irish failure to avoid the negative effects linked to overgrazing on heath 
and peatland used as habitat by the red grouse and part of a Natura 2000 site amounted to a violation of 
its obligations under Article 6(2) of the Habitats Directive.83 Along the same lines, the ECJ ruled against 
France for having authorized drainage and reclaiming activities in Marrais Poitevin, a French protected site 
that was characterized by the presence of valuable wetlands.84 It is therefore clear that the CJEU has always 
been adamant to demonstrate that Article 6(2) of the Habitats Directive also covers forms of deterioration 
and/or disturbance that are caused by so-called autonomous activities, which are not always made subject 
to a prior authorization in the applicable national or regional law. This indirectly underscores the wide 
material scope of the non-regression clause, which, in my view, turns it into an important and, in some 
instances, indispensable precursor of more robust recovery-based nature conservation policies. 
Obviously, the designation of a site does not necessarily require the competent authorities to bring 
to an immediate end all types of ongoing degradation or damage, nor does it require the setting up of an 
all-encompassing permit scheme in this respect. Even so, one might deduce from the latest judicial decisions 
that, at a very minimum, the applicable regulations need to enable competent authorities to actively 
intervene and, wherever necessary, implement adaptations or restrictions on public or private activities 
that are needed in order to avoid further deterioration. To underline the strict provisions of Article 6(2) even 
further, the ECJ emphasized that merely voluntary measures, such as agri-environmental schemes, do not 
suffice as protection measures if not supplemented by more robust and binding conservation measures.85 If 
necessary in order to maintain or restore the conservation status of the natural habitats and/or species for 
which the site was designated, such types of damaging activities should be banned.86 To use the exact words 
of Advocate General Kokott in the Spanish brown bear case (Commission v Spain), Article 6(2) of the Habitats 
Directive ‘includes the duty to prohibit harmful acts by private individuals or at least to bring such acts to an 
end as quickly as possible’.87 As underpinned by the ECJ’s 2007 ruling on the Irish Natura 2000 implementing 
rules, national or regional Natura 2000 regulations necessarily need to allow the competent authorities 
to prevent, mitigate and, if necessary, prohibit public and/or private acts that could cause deterioration 
and/or significant deterioration within the meaning of Article 6(2) of the Habitats Directive.88 Also, it 
must be ensured that the protection rules are not merely of a reactive nature. Article 6(2) of the Habitats 
Directive has an anticipatory nature, which implies that one cannot wait until deterioration or disturbance 
has materialized before taking measures.89
82 Schoukens, supra note 25, pp. 20-22. 
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84 Case C-96/98, Commission v France, [1999] ECR I-8531, para. 29. 
85 Ibid., para. 26-27.
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87 Commission v Spain, supra note 65, Opinion of AG Kokott, para. 104.
88 Case C-418/04, Commission v Ireland [2007] ECR I-10947, para. 208. See more extensively: Schoukens, supra note 25, pp. 27-28. 
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Behind all this is the undeniable premise that a substantial part of the current biodiversity loss has 
been caused by autonomous developments or cases of diffuse degradation, such as intensified agricultural 
activities, unchecked hunting practices and unsustainable forestry. Whether such damaging activities already 
existed at the time of the designation of the Natura 2000 site or only started after that date is irrelevant for 
the purpose of Article 6(2) of the Habitats Directive, since this provision applies permanently to the Natura 
2000 sites whenever evidence of ongoing deterioration is established. The simple fact that the ongoing 
degradation has been caused by an activity carried out before the designation of a site or results from an 
activity that was carried out prior to the entry into force of the protection regime is therefore irrelevant in 
this respect. In contrast to, for instance, the Environmental Liability Directive, which arguably has a more 
narrow and specific scope than the EU Nature Directives because of its focus on certain incidents or events, 
Article 6(2) of the Habitats Directive can therefore also have a retrospective effect. It allows competent 
authorities to tackle ongoing damage caused by or linked to emissions, interventions or accidents that 
took place before the designation of a Natura 2000 site. And even though prohibitions tackling ongoing 
degradation are in general of a defensive nature, they evidently can also help to restore or improve habitats 
to the extent that they allow positive natural developments and natural recovery to take place.90 
The lack of binding EU rules as to sustainable forestry practices91 and the relatively modest steps taken 
towards a greener Common Agricultural Policy (CAP) make Article 6(2) of the Habitats Directive for tackling 
ongoing degradation even more important.92 This is a finding which was also highlighted by the recent 
outcome of the REFIT Fitness Check of the EU Nature Directives, which stressed, among other things, that 
greater efforts are needed to conserve and enhance biodiversity through the CAP.93 It is undeniable that 
Article 6(2) requires competent authorities to urge farmers and/or foresters to review their land practices, 
especially in cases of ongoing damage and where restoration targets at site level need to be achieved. 
Interestingly, the ECJ has already emphasized in its case law that, even if part of the deterioration at a Natura 
2000 site is related to unsound CAP aid measures focusing on intensive agriculture, this fact alone does not 
authorize a Member State to disregard its obligation to avoid further deterioration.94 
Along the same lines, Article 6(2) of the Habitats Directive might require Member States to review and, 
as the case may be, outlaw, destructive fishing activities within or in the vicinity of marine Natura 2000 sites 
that host vulnerable habitats. This specific situation is giving rise to an increased number of complexities 
given the ambivalent relationship between the Member States’ duties under the EU Nature Directives 
and the exclusive competences of the EU institutions in the field of the conservation of marine biological 
resources under the Common Fisheries Policy (CFP).95 Interestingly enough, the 2013 Basic Regulation on 
the CFP now explicitly grants Member States the possibility to adopt conservation measures for the purpose 
of complying with their obligations under Article 6 of the Habitats Directive, including the non-regression 
obligation.96 Admittedly, the new Regulation does not remedy all reported deficiencies and does not explicitly 
refer to restoration targets. Even so, in my view, these findings yet again highlight the relevance of, amongst 
others, Article 6(2) of the Habitats Directive in addressing ongoing losses, arguably an indispensable pre-
condition for achieving restoration targets in degraded environments. 
90 Case C-383/09, Commission v France, [2011] ECR I-4869, Opinion of AG Kokott, para. 45.
91 However, the European Commission adopted a new Forestry Strategy in 2014 (COM(2013) 659 final, 20.9.2013). For more background 
information, see: <http://ec.europa.eu/environment/forests/index_en.htm> (accessed 10 February 2017). 
92 See more extensively: I. Doussan & H. Schoukens, ‘Biodiversity and agriculture, Greening the CAP beyond the status quo?’, in Born et al. 
(eds.), supra note 14, pp. 437-451. Very critical in this respect: A. Matthews, Greening CAP Payments, A Missed Opportunity, Institute and 
European Affairs (2013).
93 European Commission, supra note 67, p. 7. 
94 Commission v France, supra note 84, para. 40. 
95 See more extensively: H. Schoukens & H. Dotinga, ‘Natura and fisheries: A question of competence or willingness?’, in Born et al. (eds.), 
supra note 14, pp. 375-398. 
96 See Art. 11(1) of the Council Regulation (EU) No 1380 of the European Parliament and of the Council of 11 December 2011 on the 
Common Fisheries Policy, amending Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and repealing Council Regulations 
(EC) No 2371/2002 and (EC) No 639/2004 and Council Decision 2004/585/EC, OJ L 354, 28.12.2013, p. 22. 
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4.1.2.  Article 6(2) of the Habitats Directive and ongoing projects and activities: towards strict adaptive 
management for cases of ongoing and future degradation?
Now that is has been established that Article 6(2) of the Habitats Directive is of vital importance to control 
the adverse effects of autonomous activities which generally fall outside the scope of the assessment 
requirements set out by Article 6(3) of the Habitats Directive or the national/regional permitting policies, 
we shift our focus to ongoing plans and projects that have explicitly been permitted or even completed prior 
to the designation of Natura 2000 sites. As hinted at above, these activities may lead to unacceptable forms 
of ongoing degradation and, if unchecked, exacerbate the degradation of an already imperilled Natura 2000 
site and render total restoration unfeasible. In many instances, the capping of cumulative environmental 
pressures or damage related to permitted activities and projects constitutes the first logical step towards a 
more comprehensive recovery strategy for degraded nature. In this context the question arises whether the 
non-regression clause applies to damage that has already been explicitly allowed through the application of 
the impact assessment rules, as laid down in Articles 6(3) and 6(4) of the Habitats Directive. 
The importance of Article 6(2) of the Habitats Directive for overseeing the adverse effects related to ongoing 
activities was fleshed out by the ruling of the ECJ in its 2004 ruling in the Waddenzee case. Whereas the ECJ, 
as stated above, accepted that the authorisation of a plan or project granted in accordance with Article 6(3) 
of the Habitats Directive necessarily assumes that it is not likely to give rise to deterioration or significant 
disturbances within the meaning of Article 6(2) of the Habitats Directive, it underscored that Article 6(2) of 
the Habitats Directive can require the implementation of additional measures in some instances.97 The Stadt 
Papenburg case in turn provided the CJEU with the opportunity to clarify that, while existing maintenance 
dredging activities do not necessarily require a prior appropriate assessment in accordance with the second 
sentence of Article 6(3) of the Habitats Directive, such ongoing activities are nonetheless still covered by 
Article 6(2) of the Habitats Directive.98 This means that Article 6(2) not only covers ongoing degradation 
but in some ways also situations that involve additional future losses, especially if such activities appear to 
have been based on flawed or incomplete assessments. Among other things, Article 6(2) of the Habitats 
Directive forces competent authorities to rectify earlier mistakes that have occurred in earlier permitting 
procedures or, in other instances, to adjust permitting conditions in view of recently changed environmental 
conditions.99 Or put differently, they should refrain from consolidating permitted operations that exacerbate 
ongoing degradation in Natura 200 sites. Yet the relevance of Article 6(2) of the Habitats Directive goes 
beyond such non-compliance scenarios and might also be of importance for cases where newly established 
restoration targets for Natura 2000 sites, which put forward a more ambitious environmental quality to be 
achieved, demand the implementation of stricter permit policies. 
In sharp contrast to, for instance, the Environmental Damage Directive, which explicitly exempts damage 
to protected natural habitats when it concerns previously identified effects resulting from an act explicitly 
authorized through the application of Article 6(3) and 6(4) of the Habitats Directive,100 Article 6 of the 
Habitats Directive does not contain a provision which lays down a specific hierarchy in this respect. In spite 
of the rigorous rationale used by the CJEU in its early case law in the 1990s and 2000s, legal research 
has revealed that the application of Article 6(2) of the Habitats Directive at national level is to be judged 
disparate at best.101 While some national courts are eager to strictly apply the non-deterioration obligation 
vis-à-vis ongoing detrimental activities, others display significant reluctance in this respect.102 For instance, 
a Belgian appeals court held in 2012 that ongoing motocross races that had been held on a yearly basis for 
97 Waddenzee, supra note 57, para. 37-38. 
98 Stadt Papenburg, supra note 47, para. 49. 
99 See also along the same lines: Case C-304/05, Commission v Italy, [2007] ECR I-7595; Case C-388/05, Commission v Italy, [2007] ECR I-7555. 
100 See Art. 2(1), second paragraph of the Environmental Liability Directive. Yet it remains to be seen whether the latter exemption also 
covers situations in which explicitly authorized activities may cause unexpected damage to the environment. 
101 A similar conclusion arose in the context of the Fitness Check of the EU Nature Directives (see note 67, supra). See also: European Court of 
Auditors, Special Report: More efforts needed to implement the Natura 2000 Network to its full potential (2017), <http://www.eurosai.org/
en/databases/audits/More-efforts-needed-to-implement-the-Natura-2000-network-to-its-full-potential/> (accessed 10 February 2017). 
102 For instance, in the Netherlands, the Dutch Council of State was found ready to check whether ongoing nitrogen deposition would 
not put in danger the much-needed recovery of Dutch Natura 2000 sites containing vulnerable natural habitats. See more extensively: 
M. Uittenbosch, ‘Nederland toch op slot; helaas geen aprilgrap’, (2009) Milieu en Recht, pp. 482-488.
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Behind all this is the undeniable premise that a substantial part of the current biodiversity loss has 
been caused by autonomous developments or cases of diffuse degradation, such as intensified agricultural 
activities, unchecked hunting practices and unsustainable forestry. Whether such damaging activities already 
existed at the time of the designation of the Natura 2000 site or only started after that date is irrelevant for 
the purpose of Article 6(2) of the Habitats Directive, since this provision applies permanently to the Natura 
2000 sites whenever evidence of ongoing deterioration is established. The simple fact that the ongoing 
degradation has been caused by an activity carried out before the designation of a site or results from an 
activity that was carried out prior to the entry into force of the protection regime is therefore irrelevant in 
this respect. In contrast to, for instance, the Environmental Liability Directive, which arguably has a more 
narrow and specific scope than the EU Nature Directives because of its focus on certain incidents or events, 
Article 6(2) of the Habitats Directive can therefore also have a retrospective effect. It allows competent 
authorities to tackle ongoing damage caused by or linked to emissions, interventions or accidents that 
took place before the designation of a Natura 2000 site. And even though prohibitions tackling ongoing 
degradation are in general of a defensive nature, they evidently can also help to restore or improve habitats 
to the extent that they allow positive natural developments and natural recovery to take place.90 
The lack of binding EU rules as to sustainable forestry practices91 and the relatively modest steps taken 
towards a greener Common Agricultural Policy (CAP) make Article 6(2) of the Habitats Directive for tackling 
ongoing degradation even more important.92 This is a finding which was also highlighted by the recent 
outcome of the REFIT Fitness Check of the EU Nature Directives, which stressed, among other things, that 
greater efforts are needed to conserve and enhance biodiversity through the CAP.93 It is undeniable that 
Article 6(2) requires competent authorities to urge farmers and/or foresters to review their land practices, 
especially in cases of ongoing damage and where restoration targets at site level need to be achieved. 
Interestingly, the ECJ has already emphasized in its case law that, even if part of the deterioration at a Natura 
2000 site is related to unsound CAP aid measures focusing on intensive agriculture, this fact alone does not 
authorize a Member State to disregard its obligation to avoid further deterioration.94 
Along the same lines, Article 6(2) of the Habitats Directive might require Member States to review and, 
as the case may be, outlaw, destructive fishing activities within or in the vicinity of marine Natura 2000 sites 
that host vulnerable habitats. This specific situation is giving rise to an increased number of complexities 
given the ambivalent relationship between the Member States’ duties under the EU Nature Directives 
and the exclusive competences of the EU institutions in the field of the conservation of marine biological 
resources under the Common Fisheries Policy (CFP).95 Interestingly enough, the 2013 Basic Regulation on 
the CFP now explicitly grants Member States the possibility to adopt conservation measures for the purpose 
of complying with their obligations under Article 6 of the Habitats Directive, including the non-regression 
obligation.96 Admittedly, the new Regulation does not remedy all reported deficiencies and does not explicitly 
refer to restoration targets. Even so, in my view, these findings yet again highlight the relevance of, amongst 
others, Article 6(2) of the Habitats Directive in addressing ongoing losses, arguably an indispensable pre-
condition for achieving restoration targets in degraded environments. 
90 Case C-383/09, Commission v France, [2011] ECR I-4869, Opinion of AG Kokott, para. 45.
91 However, the European Commission adopted a new Forestry Strategy in 2014 (COM(2013) 659 final, 20.9.2013). For more background 
information, see: <http://ec.europa.eu/environment/forests/index_en.htm> (accessed 10 February 2017). 
92 See more extensively: I. Doussan & H. Schoukens, ‘Biodiversity and agriculture, Greening the CAP beyond the status quo?’, in Born et al. 
(eds.), supra note 14, pp. 437-451. Very critical in this respect: A. Matthews, Greening CAP Payments, A Missed Opportunity, Institute and 
European Affairs (2013).
93 European Commission, supra note 67, p. 7. 
94 Commission v France, supra note 84, para. 40. 
95 See more extensively: H. Schoukens & H. Dotinga, ‘Natura and fisheries: A question of competence or willingness?’, in Born et al. (eds.), 
supra note 14, pp. 375-398. 
96 See Art. 11(1) of the Council Regulation (EU) No 1380 of the European Parliament and of the Council of 11 December 2011 on the 
Common Fisheries Policy, amending Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and repealing Council Regulations 
(EC) No 2371/2002 and (EC) No 639/2004 and Council Decision 2004/585/EC, OJ L 354, 28.12.2013, p. 22. 
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4.1.2.  Article 6(2) of the Habitats Directive and ongoing projects and activities: towards strict adaptive 
management for cases of ongoing and future degradation?
Now that is has been established that Article 6(2) of the Habitats Directive is of vital importance to control 
the adverse effects of autonomous activities which generally fall outside the scope of the assessment 
requirements set out by Article 6(3) of the Habitats Directive or the national/regional permitting policies, 
we shift our focus to ongoing plans and projects that have explicitly been permitted or even completed prior 
to the designation of Natura 2000 sites. As hinted at above, these activities may lead to unacceptable forms 
of ongoing degradation and, if unchecked, exacerbate the degradation of an already imperilled Natura 2000 
site and render total restoration unfeasible. In many instances, the capping of cumulative environmental 
pressures or damage related to permitted activities and projects constitutes the first logical step towards a 
more comprehensive recovery strategy for degraded nature. In this context the question arises whether the 
non-regression clause applies to damage that has already been explicitly allowed through the application of 
the impact assessment rules, as laid down in Articles 6(3) and 6(4) of the Habitats Directive. 
The importance of Article 6(2) of the Habitats Directive for overseeing the adverse effects related to ongoing 
activities was fleshed out by the ruling of the ECJ in its 2004 ruling in the Waddenzee case. Whereas the ECJ, 
as stated above, accepted that the authorisation of a plan or project granted in accordance with Article 6(3) 
of the Habitats Directive necessarily assumes that it is not likely to give rise to deterioration or significant 
disturbances within the meaning of Article 6(2) of the Habitats Directive, it underscored that Article 6(2) of 
the Habitats Directive can require the implementation of additional measures in some instances.97 The Stadt 
Papenburg case in turn provided the CJEU with the opportunity to clarify that, while existing maintenance 
dredging activities do not necessarily require a prior appropriate assessment in accordance with the second 
sentence of Article 6(3) of the Habitats Directive, such ongoing activities are nonetheless still covered by 
Article 6(2) of the Habitats Directive.98 This means that Article 6(2) not only covers ongoing degradation 
but in some ways also situations that involve additional future losses, especially if such activities appear to 
have been based on flawed or incomplete assessments. Among other things, Article 6(2) of the Habitats 
Directive forces competent authorities to rectify earlier mistakes that have occurred in earlier permitting 
procedures or, in other instances, to adjust permitting conditions in view of recently changed environmental 
conditions.99 Or put differently, they should refrain from consolidating permitted operations that exacerbate 
ongoing degradation in Natura 200 sites. Yet the relevance of Article 6(2) of the Habitats Directive goes 
beyond such non-compliance scenarios and might also be of importance for cases where newly established 
restoration targets for Natura 2000 sites, which put forward a more ambitious environmental quality to be 
achieved, demand the implementation of stricter permit policies. 
In sharp contrast to, for instance, the Environmental Damage Directive, which explicitly exempts damage 
to protected natural habitats when it concerns previously identified effects resulting from an act explicitly 
authorized through the application of Article 6(3) and 6(4) of the Habitats Directive,100 Article 6 of the 
Habitats Directive does not contain a provision which lays down a specific hierarchy in this respect. In spite 
of the rigorous rationale used by the CJEU in its early case law in the 1990s and 2000s, legal research 
has revealed that the application of Article 6(2) of the Habitats Directive at national level is to be judged 
disparate at best.101 While some national courts are eager to strictly apply the non-deterioration obligation 
vis-à-vis ongoing detrimental activities, others display significant reluctance in this respect.102 For instance, 
a Belgian appeals court held in 2012 that ongoing motocross races that had been held on a yearly basis for 
97 Waddenzee, supra note 57, para. 37-38. 
98 Stadt Papenburg, supra note 47, para. 49. 
99 See also along the same lines: Case C-304/05, Commission v Italy, [2007] ECR I-7595; Case C-388/05, Commission v Italy, [2007] ECR I-7555. 
100 See Art. 2(1), second paragraph of the Environmental Liability Directive. Yet it remains to be seen whether the latter exemption also 
covers situations in which explicitly authorized activities may cause unexpected damage to the environment. 
101 A similar conclusion arose in the context of the Fitness Check of the EU Nature Directives (see note 67, supra). See also: European Court of 
Auditors, Special Report: More efforts needed to implement the Natura 2000 Network to its full potential (2017), <http://www.eurosai.org/
en/databases/audits/More-efforts-needed-to-implement-the-Natura-2000-network-to-its-full-potential/> (accessed 10 February 2017). 
102 For instance, in the Netherlands, the Dutch Council of State was found ready to check whether ongoing nitrogen deposition would 
not put in danger the much-needed recovery of Dutch Natura 2000 sites containing vulnerable natural habitats. See more extensively: 
M. Uittenbosch, ‘Nederland toch op slot; helaas geen aprilgrap’, (2009) Milieu en Recht, pp. 482-488.
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more than 30 years before the inclusion of a site in the Natura 2000 Network are not likely to jeopardize the 
conservation objectives of a highly degraded site. To use the exact words of the Belgian Court, ‘(i)t is unlikely 
that nature can be threatened by the continuation of an ongoing event that has been organised on this site 
for more than 45 years’.103 No further consideration was given to the restoration rationale underpinning the 
Habitats Directive, as is evident from Article 2(2) of the same Directive.
However, at EU level a gradual shift towards stronger scrutiny is to be noted. The 2011 ruling of the CJEU 
in the Spanish brown bear case stands out as the most seminal landmark decision in terms of clarifying 
the relationship between nature conservation interests and legitimate interests. In the context of these 
proceedings, the European Commission asserted that several existing open-cast mining operations caused 
barriers for the migration of the capercaillie and the brown bear, for which the Natura 2000 sites in question 
had been designated. While the CJEU concluded that the ongoing mining operations were exempted from 
Article 6(3) of the Habitats Directive,104 it still proceeded to scrutinize the measures taken by the Spanish 
Government in view of its obligations under Article 6(2) of the Habitats Directive. In particular, the CJEU 
held that a violation of Article 6(2) of the Habitats Directive was apparent since it had been established 
that the operations of several – mostly authorized – open-cast mines caused noise and vibrations which, in 
turn, were seen as capable of affecting the threatened and isolated populations of the capercaillie105 and 
the brown bear106 in the Spanish Natura 2000 sites. This clearly underlined the duty of national authorities 
to reconsider or at least update the permit conditions for existing activities in light of ongoing degradation. 
Following this ruling, however, new legal questions popped up as to the concrete application of 
Article 6(2) of the Habitats Directive with regard to already completed projects. In its latest ruling in the 
Waldschlösschen Bridge case (Grüne Liga Sachsen), which revolved around the compatibility of an already 
completed bridge over the Elbe Valley, the CJEU added another important layer to the Member States’ 
permanent review duties under Article 6(2) of the Habitats Directive in the context of already constructed 
projects. The EU judges concluded that, whereas Article 6(2) of the Habitats Directive leaves a certain 
discretion to the Member States as to the implementation of further ‘appropriate steps’, a subsequent 
review of the ongoing effect of completed projects is still required whenever there is a likelihood that the 
activity could nevertheless cause significant disturbance of a protected species or deterioration of a natural 
habitat.107 
Several important lessons can be learnt from these recent rulings. First, the examined case law 
developments showcase the major role of Article 6(2) of the Habitats Directive as regards all ongoing 
degradation likely to further undermine the environmental quality of a Natura 2000 site. Second, the case 
law cannot be construed as establishing an absolute obligation to review ongoing activities and projects 
in Article 6(2) of the Habitats Directive in view of future recovery options. It therefore leaves a certain 
discretion to the Member States and allows them to consider the collective interests that are at stake. 
However, interestingly, the CJEU consistently challenges the preconceived idea that nothing is to be done 
about ongoing forms of environmental pressure in the context of degraded Natura 2000 sites.108 Third, it has 
also become clear that the CJEU’s rationale forces competent authorities to question so-called fait accompli 
scenarios, according to which existing situations that threaten the recovery of degraded Natura 2000 sites 
cannot be challenged. This might be troublesome from a recovery perspective. For instance, the increased 
deposition of nitrogen related to existing dairy operations may constitute an important impediment for the 
recovery of nitrogen-sensitive Natura 2000 sites and should therefore be reconsidered in light of the duties 
incumbent on Member States pursuant to Article 6(2) of the Habitats Directive.109 
103 Translated from Dutch. See Decision of the Brussels Court of Appeal, 14 February 2012. See: Schoukens, supra note 25, pp. 14-19; Cliquet, 
supra note 25, pp. 534-535.
104 Commission v Spain, supra note 65, para. 155. 
105 Ibid., para. 144-160.
106 Ibid., para. 163-171 and 185-191. 
107 Case C-399/14, Grüne Liga Sachsen eV, ECLI:EU:C:2016:10, para. 44. On the same date, the CJEU also issued a second decision in which 
a similar rationale was used. See: Case C-141/14, Commission v Bulgaria, ECLI:EU:C:2016:8. 
108 See also: European Commission, supra note 52, p. 25. 
109 See more extensively: Schoukens, supra note 54, pp. 30-32. 
138
Hendrik Schoukens
Utrecht Law Review | Volume 13 | Issue 1, 2017 
As a tentative conclusion, one can therefore submit that Article 6(2) of the Habitats Directive obliges the 
Member States to come up with an adaptive management approach towards ongoing activities in light of 
future recovery options. This entails a structured, iterative process of robust decision-making in the face of 
uncertainty, with an aim to reduce uncertainty over time via system monitoring.110 It is a rationale that is also 
reflected in the newly amended EIA Directive, which explicitly states that developers will have the obligation 
to take the necessary steps to avoid, prevent or reduce possible significant effects to the environment caused 
by their projects.111 According to Article 8a(4) of the amended EIA Directive, projects will now need to be 
monitored using procedures that are determined by the Member States. In spite of the CJEU’s recent critical 
take on adaptive management approaches in the specific context of Article 6(3) of the Habitats Directive, 
especially when they are used to anticipate the future beneficial effects of habitat restoration measures,112 
it is trite to say that adaptive management is mandatory for activities likely to further deteriorate Natura 
2000 sites according to Article 6(2) of the Habitats Directive. The Dutch Programmatic Approach to Nitrogen 
(PAN), which aims to reconcile economic operations with more ambitious recovery options for degraded 
Natura 2000 sites and which entered into force in 2015, can be seen as a recent implementation of this 
newly emerged rationale.113 And while it remains questionable whether this Dutch approach, which relies 
heavily on future restoration actions in nitrogen-affected Natura 2000 sites, is fully in line with Article 6(3) 
of the Habitats Directive,114 the robust monitoring and review options attached to it can be seen as a good 
illustration of how Article 6(2) of the Habitats Directive could be used in order to force competent authorities 
to implement passive restoration actions at site level. 
4.1.3. Balancing conflicting interests: recovery of ongoing degradation versus economic interests? 
Evidently, a rigid application of Article 6(2) of the Habitats Directive in a recovery context will spark great 
controversy amongst stakeholders and business people. If the standstill imperative underpinning Article 6(2) 
is applied stringently, this provision will eventually force competent authorities to revoke or at least modify 
permits for activities that have been permitted for many decades because of recently adopted or reversed 
recovery policy choices. This fact alone is likely to create important backlash for nature conservationists, 
which might be accused of overly rigid environmentalism. At the heart of many of the discussions that have 
arisen in this respect is the delicate balance between property law, vested rights and legitimate expectations 
on the one hand, and the environmental interests linked to increased scrutiny as to ongoing damaging 
activities on the other hand. It is clear that revoking, repealing or modifying permits could impinge upon the 
property rights of the operators and thus give rise to increased opposition.115
Recent case law developments have highlighted that, in contrast to the rationale underpinning other, 
arguably more tailored tools such as the Environmental Damage Directive, so-called legitimate interests and 
legal certainty cannot bar the application of Article 6(3) of the Habitats Directive to existing or established 
situations.116 And while the CJEU has never explicitly taken a similar stance in the context of Article 6(2) of 
the Habitats Directive, it remains very likely that a similar rationale applies in the context of this provision.117 
This means that there is no such thing as an ‘eternal right to degrade nature’, even when such rights can 
be entrenched in existing and legal environmental permits. Or, formulated positively, it should remain 
possible to review existing rights in order to foster the imperative recovery of Natura 2000 sites. Rather 
than exempting ongoing activities from the application of Article 6(2) of the Habitats Directive, which could 
further compromise the attainment of the EU’s biodiversity targets, Member States are therefore implicitly 
110 C.S. Holling, Adaptive Environmental Assessment and Management (1978). 
111 Directive 2011/92/EU was amended by Directive 2014/52/EU. See: Directive 2014/52/EU of the European Parliament and of the 
Council of 16 April 2014 amending Directive 2011/92/EU on the assessment of the effects of certain public and private projects on the 
environment, OJ L 124, 25.4.2014, p. 1. 
112 Joined cases nos. C-387/15 and C-388/15, Orleans, ECLI:EU:C:2016:583, para. 48-59. 
113 See for more information on the Dutch Programmatic Approach to Nitrogen (in Dutch): <http://pas.natura2000.nl/> (accessed 10 February 
2017). 
114 Schoukens, supra note 54, pp. 50-54. 
115 Schoukens, supra note 25, pp. 9-15. 
116 Stadt Papenburg, supra note 47, para. 44-46. 
117 Commission v Spain, supra note 65, Opinion of AG Kokott, para. 71-72. 
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more than 30 years before the inclusion of a site in the Natura 2000 Network are not likely to jeopardize the 
conservation objectives of a highly degraded site. To use the exact words of the Belgian Court, ‘(i)t is unlikely 
that nature can be threatened by the continuation of an ongoing event that has been organised on this site 
for more than 45 years’.103 No further consideration was given to the restoration rationale underpinning the 
Habitats Directive, as is evident from Article 2(2) of the same Directive.
However, at EU level a gradual shift towards stronger scrutiny is to be noted. The 2011 ruling of the CJEU 
in the Spanish brown bear case stands out as the most seminal landmark decision in terms of clarifying 
the relationship between nature conservation interests and legitimate interests. In the context of these 
proceedings, the European Commission asserted that several existing open-cast mining operations caused 
barriers for the migration of the capercaillie and the brown bear, for which the Natura 2000 sites in question 
had been designated. While the CJEU concluded that the ongoing mining operations were exempted from 
Article 6(3) of the Habitats Directive,104 it still proceeded to scrutinize the measures taken by the Spanish 
Government in view of its obligations under Article 6(2) of the Habitats Directive. In particular, the CJEU 
held that a violation of Article 6(2) of the Habitats Directive was apparent since it had been established 
that the operations of several – mostly authorized – open-cast mines caused noise and vibrations which, in 
turn, were seen as capable of affecting the threatened and isolated populations of the capercaillie105 and 
the brown bear106 in the Spanish Natura 2000 sites. This clearly underlined the duty of national authorities 
to reconsider or at least update the permit conditions for existing activities in light of ongoing degradation. 
Following this ruling, however, new legal questions popped up as to the concrete application of 
Article 6(2) of the Habitats Directive with regard to already completed projects. In its latest ruling in the 
Waldschlösschen Bridge case (Grüne Liga Sachsen), which revolved around the compatibility of an already 
completed bridge over the Elbe Valley, the CJEU added another important layer to the Member States’ 
permanent review duties under Article 6(2) of the Habitats Directive in the context of already constructed 
projects. The EU judges concluded that, whereas Article 6(2) of the Habitats Directive leaves a certain 
discretion to the Member States as to the implementation of further ‘appropriate steps’, a subsequent 
review of the ongoing effect of completed projects is still required whenever there is a likelihood that the 
activity could nevertheless cause significant disturbance of a protected species or deterioration of a natural 
habitat.107 
Several important lessons can be learnt from these recent rulings. First, the examined case law 
developments showcase the major role of Article 6(2) of the Habitats Directive as regards all ongoing 
degradation likely to further undermine the environmental quality of a Natura 2000 site. Second, the case 
law cannot be construed as establishing an absolute obligation to review ongoing activities and projects 
in Article 6(2) of the Habitats Directive in view of future recovery options. It therefore leaves a certain 
discretion to the Member States and allows them to consider the collective interests that are at stake. 
However, interestingly, the CJEU consistently challenges the preconceived idea that nothing is to be done 
about ongoing forms of environmental pressure in the context of degraded Natura 2000 sites.108 Third, it has 
also become clear that the CJEU’s rationale forces competent authorities to question so-called fait accompli 
scenarios, according to which existing situations that threaten the recovery of degraded Natura 2000 sites 
cannot be challenged. This might be troublesome from a recovery perspective. For instance, the increased 
deposition of nitrogen related to existing dairy operations may constitute an important impediment for the 
recovery of nitrogen-sensitive Natura 2000 sites and should therefore be reconsidered in light of the duties 
incumbent on Member States pursuant to Article 6(2) of the Habitats Directive.109 
103 Translated from Dutch. See Decision of the Brussels Court of Appeal, 14 February 2012. See: Schoukens, supra note 25, pp. 14-19; Cliquet, 
supra note 25, pp. 534-535.
104 Commission v Spain, supra note 65, para. 155. 
105 Ibid., para. 144-160.
106 Ibid., para. 163-171 and 185-191. 
107 Case C-399/14, Grüne Liga Sachsen eV, ECLI:EU:C:2016:10, para. 44. On the same date, the CJEU also issued a second decision in which 
a similar rationale was used. See: Case C-141/14, Commission v Bulgaria, ECLI:EU:C:2016:8. 
108 See also: European Commission, supra note 52, p. 25. 
109 See more extensively: Schoukens, supra note 54, pp. 30-32. 
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As a tentative conclusion, one can therefore submit that Article 6(2) of the Habitats Directive obliges the 
Member States to come up with an adaptive management approach towards ongoing activities in light of 
future recovery options. This entails a structured, iterative process of robust decision-making in the face of 
uncertainty, with an aim to reduce uncertainty over time via system monitoring.110 It is a rationale that is also 
reflected in the newly amended EIA Directive, which explicitly states that developers will have the obligation 
to take the necessary steps to avoid, prevent or reduce possible significant effects to the environment caused 
by their projects.111 According to Article 8a(4) of the amended EIA Directive, projects will now need to be 
monitored using procedures that are determined by the Member States. In spite of the CJEU’s recent critical 
take on adaptive management approaches in the specific context of Article 6(3) of the Habitats Directive, 
especially when they are used to anticipate the future beneficial effects of habitat restoration measures,112 
it is trite to say that adaptive management is mandatory for activities likely to further deteriorate Natura 
2000 sites according to Article 6(2) of the Habitats Directive. The Dutch Programmatic Approach to Nitrogen 
(PAN), which aims to reconcile economic operations with more ambitious recovery options for degraded 
Natura 2000 sites and which entered into force in 2015, can be seen as a recent implementation of this 
newly emerged rationale.113 And while it remains questionable whether this Dutch approach, which relies 
heavily on future restoration actions in nitrogen-affected Natura 2000 sites, is fully in line with Article 6(3) 
of the Habitats Directive,114 the robust monitoring and review options attached to it can be seen as a good 
illustration of how Article 6(2) of the Habitats Directive could be used in order to force competent authorities 
to implement passive restoration actions at site level. 
4.1.3. Balancing conflicting interests: recovery of ongoing degradation versus economic interests? 
Evidently, a rigid application of Article 6(2) of the Habitats Directive in a recovery context will spark great 
controversy amongst stakeholders and business people. If the standstill imperative underpinning Article 6(2) 
is applied stringently, this provision will eventually force competent authorities to revoke or at least modify 
permits for activities that have been permitted for many decades because of recently adopted or reversed 
recovery policy choices. This fact alone is likely to create important backlash for nature conservationists, 
which might be accused of overly rigid environmentalism. At the heart of many of the discussions that have 
arisen in this respect is the delicate balance between property law, vested rights and legitimate expectations 
on the one hand, and the environmental interests linked to increased scrutiny as to ongoing damaging 
activities on the other hand. It is clear that revoking, repealing or modifying permits could impinge upon the 
property rights of the operators and thus give rise to increased opposition.115
Recent case law developments have highlighted that, in contrast to the rationale underpinning other, 
arguably more tailored tools such as the Environmental Damage Directive, so-called legitimate interests and 
legal certainty cannot bar the application of Article 6(3) of the Habitats Directive to existing or established 
situations.116 And while the CJEU has never explicitly taken a similar stance in the context of Article 6(2) of 
the Habitats Directive, it remains very likely that a similar rationale applies in the context of this provision.117 
This means that there is no such thing as an ‘eternal right to degrade nature’, even when such rights can 
be entrenched in existing and legal environmental permits. Or, formulated positively, it should remain 
possible to review existing rights in order to foster the imperative recovery of Natura 2000 sites. Rather 
than exempting ongoing activities from the application of Article 6(2) of the Habitats Directive, which could 
further compromise the attainment of the EU’s biodiversity targets, Member States are therefore implicitly 
110 C.S. Holling, Adaptive Environmental Assessment and Management (1978). 
111 Directive 2011/92/EU was amended by Directive 2014/52/EU. See: Directive 2014/52/EU of the European Parliament and of the 
Council of 16 April 2014 amending Directive 2011/92/EU on the assessment of the effects of certain public and private projects on the 
environment, OJ L 124, 25.4.2014, p. 1. 
112 Joined cases nos. C-387/15 and C-388/15, Orleans, ECLI:EU:C:2016:583, para. 48-59. 
113 See for more information on the Dutch Programmatic Approach to Nitrogen (in Dutch): <http://pas.natura2000.nl/> (accessed 10 February 
2017). 
114 Schoukens, supra note 54, pp. 50-54. 
115 Schoukens, supra note 25, pp. 9-15. 
116 Stadt Papenburg, supra note 47, para. 44-46. 
117 Commission v Spain, supra note 65, Opinion of AG Kokott, para. 71-72. 
-134- 139
Non-Regression Clauses in Times of Ecological Restoration Law:  
Article 6(2) of the EU Habitats Directive as an unusual ally to restore Natura 2000?
Utrecht Law Review | Volume 13 | Issue 1, 2017 
encouraged to propose financial compensation schemes to lessen the severe economic impact to which the 
application of Article 6(2) of the Habitats Directive might give rise in some instances. 
It is hard not to overstate the importance of this progressive line of interpretation in light of the 
current underperformance in terms of conservation management at many Natura 2000 sites across 
the EU. Accordingly, Article 6(2) of the Habitats Directive may take away important obstacles to future 
recovery. This is not to say that there are no circumstances under which Member States could still justify 
the continuation of ongoing operations in the context of Natura 2000 sites. For instance, in its 2011 decision 
in the Spanish brown bear case, the CJEU conceded that, whereas Article 6(2) does not provide a ground to 
justify degradation, Member States could rely on reasons of overriding public interest in order to justify the 
continuation of existing, even damaging activities at a Natura 2000 site.118 In the Waldschlösschen Bridge 
case, however, the CJEU further clarified that the review of alternatives in the context of Article 6(4) in a case 
of ongoing deterioration ‘requires weighing the environmental consequences of maintaining or restricting 
the use of the works at issue, including closure or even demolition, on the one hand, against the public 
interest that led to their construction, on the other hand.’119 By stating that the economic costs resulting 
from potential alternatives are ‘not of equal importance to the objectives of conserving natural habitats 
and wild fauna and flora pursued by the Habitats Directive’,120 the CJEU clearly set a high standard for the 
application of this derogation clause. Other case law has also made it abundantly clear that the imperative 
reasons of overriding public interest test (IROPI test) embedded in Article 6(4) cannot be accepted merely 
because there is some prospect that a development will create private economic benefits.121 This balancing 
test therefore needs to be carried out within a strict environmental framework, equally taking into account 
future recovery options.122
From the 2016 ruling in the Waldschlösschen Bridge case one may infer that the EU judges contemplated 
the removal or even destruction of existing infrastructures, if necessary, to avoid further degradation and 
allow the attainment of the applicable recovery goals. As admitted by Advocate General Sharpston, weighing 
the various interests and priorities could still lead to the conclusion that an existing infrastructure (here the 
bridge over the river Elbe) should be left in place.123 Yet such considerations are to be contextualized within 
a strict environmental framework, which eventually places restoration options on an equal footing with the 
economic interests related to the continuation of economic operations. This means that the outcome of 
such decision-making procedures may not consistently be to the detriment of protected nature and, most 
importantly, future restoration options. 
4.2.  Tackling degradation through Article 6(2) of the Habitats Directive: going below the de minimis 
threshold and beyond the boundaries of Natura 2000?
A logical next step when reviewing the suitability of current nature conservation laws for achieving the 
EU’s restoration targets and avoiding a degrading baseline due to further degradation, is to examine 
the degradation threshold that applies in the context of these protection rules. While a relatively high 
significance threshold is deemed reasonable in order to avoid an unnecessary administrative burden, it also 
entails the risk that numerous environmental pressures, which impede the achievement of the recovery 
goals, fall outside the scope of a Member State’s regulation. Likewise, the question as to whether the 
current environmental quality at site level, which might be poor due to bad management, should be used 
as a reference criterion to assess the acceptability of ongoing degradation or, alternatively, the conservation 
goal at national or regional level, is highly relevant to the margin of appreciation left for the Member States 
in this respect. 
118 Commission v Spain, supra note 65, para. 156. 
119 Grüne Liga Sachsen eV, supra note 107, para. 74.
120 Ibid., para. 77.
121 Case C-182/10, Solvay, ECLI:EU:C:2012:82, para. 75-76.
122 Commission v Spain, supra note 65, para. 192-194. 
123 Grüne Liga Sachsen eV, supra note 107, Opinion of AG Sharpston, para. 69-71. 
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4.2.1. Merely significant effects or strictly maintaining the status quo?
A textual analysis of Article 6(2) of the Habitats Directive reveals a certain dichotomy as to whether a 
certain threshold applies when triggering the application of the protection duty in the context of either 
deterioration of natural habitats or disturbance of species. As to this scenario, Article 6(2) of the Habitats 
Directive explicitly specifies that appropriate steps have to be taken to avoid it ‘in so far such disturbance 
could be significant in relation to the objective of this directive’. Remarkably so, the Habitats Directive does 
not explicitly link the concept of ‘deterioration of natural habitats’ to the objectives of the Habitats Directive. 
This could lead us to believe that Article 6(2) of the Habitats Directive bans all forms of deterioration, even 
those that do not usually produce a significant effect on a Natura 2000 site.124 In the Commission v France 
case, Advocate General Kokott held that national legislation which stipulates that human activities can only 
be restricted if they have significant effects runs counter to the literal wording of Article 6(2) of the Habitats 
Directive.125 In her conclusions, however, she stated that the deterioration of habitats within the meaning 
of Article 6(2) of the Habitats Directive must also be assumed to exist if the conservation objectives of the 
Natura 2000 site are affected.126 Regrettably, in its final ruling, the CJEU declined to express its opinion on 
the matter, thereby leaving the issue essentially moot.127 
Be this as it may, the European Commission indicated in its Guidance document on Article 6 of the 
Habitats Directive that a restrictive interpretation, under which every single deterioration needs to be 
avoided, would run counter to the proportionality principle, which equally applies in the context of the EU 
Nature Directives. It may lead to an unnecessary administrative burden and place environmental regulation 
in a bad light. In the Commission’s view, ‘(t)he deterioration of habitats is (…) also to be assessed against 
the objectives of the directive. Indeed it seems difficult to assess deterioration in absolute terms without 
reference to measurable limits. (…) connecting deterioration to the objectives of the directive makes it 
possible to use Article 1 of the directive to interpret the limits of what one can regard as deterioration’.128 
This view was implicitly endorsed by the CJEU’s case law, which underscores that Articles 6(2) and 6(3) of 
the Habitats Directive are designed to ensure the same level of protection of habitats.129 And since the CJEU 
made it clear that, in order to establish whether a proposed plan or project might significantly affect the 
integrity of a site, the site’s conservation objectives serve as the most important legal touchstone,130 one 
can easily submit that a similar, more reasonable approach is to prevail in the context of Article 6(2) of the 
Habitats Directive.131 In her Opinion in the Sweetman case, Advocate General Sharpston confirmed this 
rationale by explicitly holding that Article 6(2) of the Habitats Directive does not impose a duty to ensure 
that no alterations of any kind are made, at any time, to the site in question.132
To further illustrate this more pragmatic approach, reference can again be made to the Environmental 
Liability Directive, whose Annex I provides further criteria for the assessment of the significance of any 
damage that has adverse effects on reaching or maintaining the favourable conservation status. This Annex 
also explicitly uses a de minimis approach by excluding certain scenarios from the notion of environmental 
damage, such as negative variations that are smaller than natural fluctuations regarded as normal for the 
species or habitat in question, negative variations due to natural causes or resulting from interventions relating 
to the normal management of sites and damage to species or habitats for which it has been established that 
they will recover to the baseline condition within a short time and without human intervention.133
124 See also Schoukens, supra note 54, p. 31. 
125 Commission v France, supra note 75, Opinion of AG Kokott, para. 20.
126 Ibid., para. 28. 
127 Commission v France, supra note 75, para. 18-24. 
128 European Commission, supra note 52, p. 26.
129 See for instance: Waddenzee, supra note 57, para. 36; Grüne Liga Sachsen, supra note 107, para. 52.
130 See for instance: Waddenzee, supra note 57, para. 59; Sweetman, supra note 69, para. 40.
131 For example, in a 2010 ruling, the CJEU held that Italian legislation which explicitly prohibits the construction of new wind turbines not 
intended for selfconsumption at Natura 2000 sites is more stringent than the protection rules established by the Birds and Habitats 
Directives. See: Case C-2/10, Azienda Agro-Zootecnica Franchini Sarl, [2011] ECR I-06561, para. 46. 
132 Sweetman, supra note 69, Opinion AG Sharpston, para. 44. 
133 See also more extensively: Fogleman, supra note 79, pp. 207-209. 
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encouraged to propose financial compensation schemes to lessen the severe economic impact to which the 
application of Article 6(2) of the Habitats Directive might give rise in some instances. 
It is hard not to overstate the importance of this progressive line of interpretation in light of the 
current underperformance in terms of conservation management at many Natura 2000 sites across 
the EU. Accordingly, Article 6(2) of the Habitats Directive may take away important obstacles to future 
recovery. This is not to say that there are no circumstances under which Member States could still justify 
the continuation of ongoing operations in the context of Natura 2000 sites. For instance, in its 2011 decision 
in the Spanish brown bear case, the CJEU conceded that, whereas Article 6(2) does not provide a ground to 
justify degradation, Member States could rely on reasons of overriding public interest in order to justify the 
continuation of existing, even damaging activities at a Natura 2000 site.118 In the Waldschlösschen Bridge 
case, however, the CJEU further clarified that the review of alternatives in the context of Article 6(4) in a case 
of ongoing deterioration ‘requires weighing the environmental consequences of maintaining or restricting 
the use of the works at issue, including closure or even demolition, on the one hand, against the public 
interest that led to their construction, on the other hand.’119 By stating that the economic costs resulting 
from potential alternatives are ‘not of equal importance to the objectives of conserving natural habitats 
and wild fauna and flora pursued by the Habitats Directive’,120 the CJEU clearly set a high standard for the 
application of this derogation clause. Other case law has also made it abundantly clear that the imperative 
reasons of overriding public interest test (IROPI test) embedded in Article 6(4) cannot be accepted merely 
because there is some prospect that a development will create private economic benefits.121 This balancing 
test therefore needs to be carried out within a strict environmental framework, equally taking into account 
future recovery options.122
From the 2016 ruling in the Waldschlösschen Bridge case one may infer that the EU judges contemplated 
the removal or even destruction of existing infrastructures, if necessary, to avoid further degradation and 
allow the attainment of the applicable recovery goals. As admitted by Advocate General Sharpston, weighing 
the various interests and priorities could still lead to the conclusion that an existing infrastructure (here the 
bridge over the river Elbe) should be left in place.123 Yet such considerations are to be contextualized within 
a strict environmental framework, which eventually places restoration options on an equal footing with the 
economic interests related to the continuation of economic operations. This means that the outcome of 
such decision-making procedures may not consistently be to the detriment of protected nature and, most 
importantly, future restoration options. 
4.2.  Tackling degradation through Article 6(2) of the Habitats Directive: going below the de minimis 
threshold and beyond the boundaries of Natura 2000?
A logical next step when reviewing the suitability of current nature conservation laws for achieving the 
EU’s restoration targets and avoiding a degrading baseline due to further degradation, is to examine 
the degradation threshold that applies in the context of these protection rules. While a relatively high 
significance threshold is deemed reasonable in order to avoid an unnecessary administrative burden, it also 
entails the risk that numerous environmental pressures, which impede the achievement of the recovery 
goals, fall outside the scope of a Member State’s regulation. Likewise, the question as to whether the 
current environmental quality at site level, which might be poor due to bad management, should be used 
as a reference criterion to assess the acceptability of ongoing degradation or, alternatively, the conservation 
goal at national or regional level, is highly relevant to the margin of appreciation left for the Member States 
in this respect. 
118 Commission v Spain, supra note 65, para. 156. 
119 Grüne Liga Sachsen eV, supra note 107, para. 74.
120 Ibid., para. 77.
121 Case C-182/10, Solvay, ECLI:EU:C:2012:82, para. 75-76.
122 Commission v Spain, supra note 65, para. 192-194. 
123 Grüne Liga Sachsen eV, supra note 107, Opinion of AG Sharpston, para. 69-71. 
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4.2.1. Merely significant effects or strictly maintaining the status quo?
A textual analysis of Article 6(2) of the Habitats Directive reveals a certain dichotomy as to whether a 
certain threshold applies when triggering the application of the protection duty in the context of either 
deterioration of natural habitats or disturbance of species. As to this scenario, Article 6(2) of the Habitats 
Directive explicitly specifies that appropriate steps have to be taken to avoid it ‘in so far such disturbance 
could be significant in relation to the objective of this directive’. Remarkably so, the Habitats Directive does 
not explicitly link the concept of ‘deterioration of natural habitats’ to the objectives of the Habitats Directive. 
This could lead us to believe that Article 6(2) of the Habitats Directive bans all forms of deterioration, even 
those that do not usually produce a significant effect on a Natura 2000 site.124 In the Commission v France 
case, Advocate General Kokott held that national legislation which stipulates that human activities can only 
be restricted if they have significant effects runs counter to the literal wording of Article 6(2) of the Habitats 
Directive.125 In her conclusions, however, she stated that the deterioration of habitats within the meaning 
of Article 6(2) of the Habitats Directive must also be assumed to exist if the conservation objectives of the 
Natura 2000 site are affected.126 Regrettably, in its final ruling, the CJEU declined to express its opinion on 
the matter, thereby leaving the issue essentially moot.127 
Be this as it may, the European Commission indicated in its Guidance document on Article 6 of the 
Habitats Directive that a restrictive interpretation, under which every single deterioration needs to be 
avoided, would run counter to the proportionality principle, which equally applies in the context of the EU 
Nature Directives. It may lead to an unnecessary administrative burden and place environmental regulation 
in a bad light. In the Commission’s view, ‘(t)he deterioration of habitats is (…) also to be assessed against 
the objectives of the directive. Indeed it seems difficult to assess deterioration in absolute terms without 
reference to measurable limits. (…) connecting deterioration to the objectives of the directive makes it 
possible to use Article 1 of the directive to interpret the limits of what one can regard as deterioration’.128 
This view was implicitly endorsed by the CJEU’s case law, which underscores that Articles 6(2) and 6(3) of 
the Habitats Directive are designed to ensure the same level of protection of habitats.129 And since the CJEU 
made it clear that, in order to establish whether a proposed plan or project might significantly affect the 
integrity of a site, the site’s conservation objectives serve as the most important legal touchstone,130 one 
can easily submit that a similar, more reasonable approach is to prevail in the context of Article 6(2) of the 
Habitats Directive.131 In her Opinion in the Sweetman case, Advocate General Sharpston confirmed this 
rationale by explicitly holding that Article 6(2) of the Habitats Directive does not impose a duty to ensure 
that no alterations of any kind are made, at any time, to the site in question.132
To further illustrate this more pragmatic approach, reference can again be made to the Environmental 
Liability Directive, whose Annex I provides further criteria for the assessment of the significance of any 
damage that has adverse effects on reaching or maintaining the favourable conservation status. This Annex 
also explicitly uses a de minimis approach by excluding certain scenarios from the notion of environmental 
damage, such as negative variations that are smaller than natural fluctuations regarded as normal for the 
species or habitat in question, negative variations due to natural causes or resulting from interventions relating 
to the normal management of sites and damage to species or habitats for which it has been established that 
they will recover to the baseline condition within a short time and without human intervention.133
124 See also Schoukens, supra note 54, p. 31. 
125 Commission v France, supra note 75, Opinion of AG Kokott, para. 20.
126 Ibid., para. 28. 
127 Commission v France, supra note 75, para. 18-24. 
128 European Commission, supra note 52, p. 26.
129 See for instance: Waddenzee, supra note 57, para. 36; Grüne Liga Sachsen, supra note 107, para. 52.
130 See for instance: Waddenzee, supra note 57, para. 59; Sweetman, supra note 69, para. 40.
131 For example, in a 2010 ruling, the CJEU held that Italian legislation which explicitly prohibits the construction of new wind turbines not 
intended for selfconsumption at Natura 2000 sites is more stringent than the protection rules established by the Birds and Habitats 
Directives. See: Case C-2/10, Azienda Agro-Zootecnica Franchini Sarl, [2011] ECR I-06561, para. 46. 
132 Sweetman, supra note 69, Opinion AG Sharpston, para. 44. 
133 See also more extensively: Fogleman, supra note 79, pp. 207-209. 
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Evidently, from a pragmatic point of view, this approach is to be qualified as the more workable and 
sensible option. Applying a de minimis threshold allows the competent authorities to perform a balancing 
exercise when overseeing ongoing degradation. It gives Member States more freedom, allowing them to 
come up with more comprehensive solutions to obstacles to the recovery of degraded Natura 2000 sites 
instead of focusing on specific activities and proposing ad-hoc solutions.134 In her noteworthy Opinion in the 
Sweetman case, Advocate General Sharpston referred to a situation in which plans or projects may involve 
some, strictly temporary, loss of amenity which is capable of being fully undone within a short period of 
time, as an apt example where one would not need to conclude that there is an adverse effect on the 
integrity of the site, as meant by Article 6(3) of the Habitats Directive.135 
Even so, the mere fact that deterioration and disturbance are to be weighed against the Directive’s 
objectives does not necessarily grant more leeway to all Member States, especially those in which the 
majority of the natural habitats and species already have an unfavourable conservation status. This is 
because this threshold is not merely linked to simply maintaining the favourable conservation status, but 
also needs to review whether the significant adverse effects might hinder the achievement of the favourable 
conservation status.136 Most notably, in the above-mentioned Sweetman case this led the CJEU to rule that 
the mere loss of 0.5% of the total amount of limestone at an Irish Natura 2000 site should be interpreted 
as constituting an adverse effect on the integrity of the site.137 In this case, Advocate General Sharpston 
explicitly referred to the death by a thousand cuts phenomenon, which may lead to the gradual degradation 
of nature as a result of numerous small-scale projects being allowed on the same site. The cumulative 
effects of such interventions could eventually compromise the achievement of the conservation objectives, 
especially when they interfere with the natural habitats and species which originally led to the designation 
of the site and therefore need to be addressed through Article 6(2) and 6(3) of the Habitats Directive.138 
Against the backdrop of an unfavourable conservation status, such incremental biodiversity loss may urge 
the competent authorities to also scrutinize small-scale activities that may, if cumulatively assessed, render 
the long-term attainment of the conservation objectives impossible. 
This view is further reinforced by the European Commission in its Guidance document on Article 6 of the 
Habitats Directive. Given the fact that the purpose of the Natura 2000 Network includes restoring species 
and habitats that currently have an unfavourable conservation status, the Commission explicitly indicates 
that more ambitious restoration objectives are to be used as a reference standard here.139 In addition, 
taking into account the definition of the concept of ‘favourable conservation status’ of natural habitats 
in Article 1(e) of the Habitats Directive – which stresses the natural range of natural habitats, its specific 
structure and functions necessary for its long-term maintenance as well as the conservation status of its 
specific species – even a small-scale reduction of natural habitat within a degraded Natura 2000 site must be 
deemed significant if the conservation status of the natural habitats is currently unfavourable.140 The same 
goes for impairments which adversely affect the factors for long-term maintenance or recovery of vulnerable 
habitats. In other words, when measured against a degrading baseline, supposedly minor impacts, which 
normally would be left unaddressed in cases of resilient nature, might also be deemed unacceptable in view 
of Article 6(2) of the Habitats Directive.141 
To some extent, this more rigid understanding was reiterated in the CJEU’s 2015 ruling on the meaning 
that is to be given to the concept of ‘deterioration of the status’142 of a body of surface water in the context 
134 See also along these lines: C. Backes et al, Stikstofdepositie en Natura 2000. Een rechtsvergelijkend onderzoek (2011), <http://www.
rijksoverheid.nl/documenten-en-publicaties/rapporten/2011/09/13/stikstofdepositie-en-natura-2000.html> (accessed 10 February 2017), 
pp. 29-31. 
135 Sweetman, supra note 69, Opinion AG Sharpston, para. 59. 
136 See along similar lines: Fogleman, supra note 79, p. 205. 
137 Sweetman, supra note 69, para. 46-57. 
138 Sweetman, supra note 69, Opinion AG Sharpston, para. 67. 
139 European Commission, supra note 52, p. 27. 
140 Ibid., pp. 27-28.
141 Ibid., pp. 33-35. 
142 In particular, Art. 4(1)(a)(i) of the Water Framework Directive provides that ‘In making operational the programmes of measures specified 
in the river basin management plans for surface waters, Member States shall implement the necessary measures to prevent deterioration 
of the status of all bodies of surface water (…)’. 
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of Article 4(1)(a)(i) of the Water Framework Directive. In this specific context, the CJEU upheld a rather 
restrictive line of interpretation, which entailed that this concept must be construed in such a manner that 
there is a deterioration as soon as the status of at least one of the quality elements, within the meaning of 
Annex V of the 2000 Water Framework Directive, falls by one class, even if this does not result in a fall in 
the overall declassification of the body of surface water.143 Interestingly enough, the CJEU added that, if the 
quality element is already in the lowest class, ‘any deterioration of that element constitutes a “deterioration 
of the status” of a body of surface water, within the meaning of Article 4(1)(a)(i)’.144 And while, admittedly, 
the wording of Article 4(1) of the Water Framework Directive, which defines the environmental objectives 
to be achieved for the waterbodies present in the EU, is distinguishable from that of Article 6 of the Habitats 
Directive,145 the inextricable logic on which the ruling is based appears to be similar to what the European 
Commission states in its Guidance document on Article 6 of the Habitats Directive as to Article 6(2). Given 
the fact that the Habitats Directive also includes an imperative to improve degraded environments, the 
threshold beyond which a breach of the obligation to prevent deterioration of Natura 2000 is established 
must be low. Applying the same rationale of the CJEU to the specific context of Natura 2000, one could 
therefore argue that as soon as a damaging activity affects one of the three specific criteria mentioned in 
the definition of favourable conservation status in Article 1(e) of the Habitats Directive, it would have to be 
prohibited according to Article 6(2) of the Habitats Directive. For instance, even if an activity merely affects 
the structure and function of a protected habitat and does not lead to a reduction of its range, it could still 
be construed as an unlawful deterioration in light of Article 6(2) of the Habitats Directive. As a result, one 
may conclude that Article 6(2) of the Habitats Directive does not necessarily force Member States to prohibit 
any situation of further degradation, especially not when it is of a temporary nature. Even so, heightened 
stringency needs to be applied in cases of ongoing degradation, especially if the mere continuation of 
activities might jeopardize the achievement of the recovery targets both at site and at national level. 
4.2.2. Ongoing degradation: site level or national level as a reference scenario?
Article 6(2) of the Habitats Directive does not lay down an explicit territorial reference point against which 
the significance of deterioration or disturbance needs to be measured, and neither does Article 6(1) of the 
Habitats Directive, which, as stated above, more explicitly urges Member States to implement measures in 
order to maintain or, as the case may be, restore the conservation status of natural habitats and species. 
Little explanation is needed to stress the relevance of the geographical baseline to be used when applying 
Article 6(2) of the Habitats Directive. The applicable baseline is decisive for the leverage in terms of ecological 
restoration present in Article 6(2) of the Habitats Directive. The wider the geographical scale at which it 
can be assessed, the more leeway competent authorities have to prioritize restoration actions. In some 
instances, priority setting might be beneficial to Natura 2000, especially in a context of limited financial 
means. Yet, in a situation of budgetary restraint priority setting may be abused as a cover-up to implicitly 
give up parts of Natura 2000 sites that hamper the continuation of important economic activities, such as 
mining operations or dairy farming, to name but a few examples. 
According to some, the favourable conservation status of natural habitats or species needs to be 
established across its natural range and therefore not at individual site level.146 The Dutch Council of State, 
for one, has already reaffirmed that neither the Habitats Directive, nor the Birds Directive force the Member 
States to achieve a favourable conservation status at the level of each individual site.147 If this viewpoint is 
upheld, more discretion would obviously become available for the competent authorities when assessing 
the ramifications of damaging activities within Natura 2000 sites. However, other authors are of the opinion 
that the favourable conservation status also needs to be achieved at individual site level.148 In its Guidance 
143 Case C-461/13, Bund für Umwelt und Naturschutz Deutschland eV, ECLI:EU:C:2015:433, para. 67-68.
144 Ibid., para. 69 (emphasis added). 
145 For a critical discussion of the ruling of the CJEU: D. Salm, ‘The Case for Smart Governance in European Water Law’, in B. Vanheusden & 
L. Squitani (eds.), EU Environmental and Planning Law Aspects of Large-Scale Project (2015), pp. 215-235.
146 Backes et al., supra note 134, pp. 24-25. 
147 See for instance: Dutch Council of State, no. 200902380, 16 March 2011. 
148 Cliquet et al., supra note 14, p. 275. 
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Evidently, from a pragmatic point of view, this approach is to be qualified as the more workable and 
sensible option. Applying a de minimis threshold allows the competent authorities to perform a balancing 
exercise when overseeing ongoing degradation. It gives Member States more freedom, allowing them to 
come up with more comprehensive solutions to obstacles to the recovery of degraded Natura 2000 sites 
instead of focusing on specific activities and proposing ad-hoc solutions.134 In her noteworthy Opinion in the 
Sweetman case, Advocate General Sharpston referred to a situation in which plans or projects may involve 
some, strictly temporary, loss of amenity which is capable of being fully undone within a short period of 
time, as an apt example where one would not need to conclude that there is an adverse effect on the 
integrity of the site, as meant by Article 6(3) of the Habitats Directive.135 
Even so, the mere fact that deterioration and disturbance are to be weighed against the Directive’s 
objectives does not necessarily grant more leeway to all Member States, especially those in which the 
majority of the natural habitats and species already have an unfavourable conservation status. This is 
because this threshold is not merely linked to simply maintaining the favourable conservation status, but 
also needs to review whether the significant adverse effects might hinder the achievement of the favourable 
conservation status.136 Most notably, in the above-mentioned Sweetman case this led the CJEU to rule that 
the mere loss of 0.5% of the total amount of limestone at an Irish Natura 2000 site should be interpreted 
as constituting an adverse effect on the integrity of the site.137 In this case, Advocate General Sharpston 
explicitly referred to the death by a thousand cuts phenomenon, which may lead to the gradual degradation 
of nature as a result of numerous small-scale projects being allowed on the same site. The cumulative 
effects of such interventions could eventually compromise the achievement of the conservation objectives, 
especially when they interfere with the natural habitats and species which originally led to the designation 
of the site and therefore need to be addressed through Article 6(2) and 6(3) of the Habitats Directive.138 
Against the backdrop of an unfavourable conservation status, such incremental biodiversity loss may urge 
the competent authorities to also scrutinize small-scale activities that may, if cumulatively assessed, render 
the long-term attainment of the conservation objectives impossible. 
This view is further reinforced by the European Commission in its Guidance document on Article 6 of the 
Habitats Directive. Given the fact that the purpose of the Natura 2000 Network includes restoring species 
and habitats that currently have an unfavourable conservation status, the Commission explicitly indicates 
that more ambitious restoration objectives are to be used as a reference standard here.139 In addition, 
taking into account the definition of the concept of ‘favourable conservation status’ of natural habitats 
in Article 1(e) of the Habitats Directive – which stresses the natural range of natural habitats, its specific 
structure and functions necessary for its long-term maintenance as well as the conservation status of its 
specific species – even a small-scale reduction of natural habitat within a degraded Natura 2000 site must be 
deemed significant if the conservation status of the natural habitats is currently unfavourable.140 The same 
goes for impairments which adversely affect the factors for long-term maintenance or recovery of vulnerable 
habitats. In other words, when measured against a degrading baseline, supposedly minor impacts, which 
normally would be left unaddressed in cases of resilient nature, might also be deemed unacceptable in view 
of Article 6(2) of the Habitats Directive.141 
To some extent, this more rigid understanding was reiterated in the CJEU’s 2015 ruling on the meaning 
that is to be given to the concept of ‘deterioration of the status’142 of a body of surface water in the context 
134 See also along these lines: C. Backes et al, Stikstofdepositie en Natura 2000. Een rechtsvergelijkend onderzoek (2011), <http://www.
rijksoverheid.nl/documenten-en-publicaties/rapporten/2011/09/13/stikstofdepositie-en-natura-2000.html> (accessed 10 February 2017), 
pp. 29-31. 
135 Sweetman, supra note 69, Opinion AG Sharpston, para. 59. 
136 See along similar lines: Fogleman, supra note 79, p. 205. 
137 Sweetman, supra note 69, para. 46-57. 
138 Sweetman, supra note 69, Opinion AG Sharpston, para. 67. 
139 European Commission, supra note 52, p. 27. 
140 Ibid., pp. 27-28.
141 Ibid., pp. 33-35. 
142 In particular, Art. 4(1)(a)(i) of the Water Framework Directive provides that ‘In making operational the programmes of measures specified 
in the river basin management plans for surface waters, Member States shall implement the necessary measures to prevent deterioration 
of the status of all bodies of surface water (…)’. 
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of Article 4(1)(a)(i) of the Water Framework Directive. In this specific context, the CJEU upheld a rather 
restrictive line of interpretation, which entailed that this concept must be construed in such a manner that 
there is a deterioration as soon as the status of at least one of the quality elements, within the meaning of 
Annex V of the 2000 Water Framework Directive, falls by one class, even if this does not result in a fall in 
the overall declassification of the body of surface water.143 Interestingly enough, the CJEU added that, if the 
quality element is already in the lowest class, ‘any deterioration of that element constitutes a “deterioration 
of the status” of a body of surface water, within the meaning of Article 4(1)(a)(i)’.144 And while, admittedly, 
the wording of Article 4(1) of the Water Framework Directive, which defines the environmental objectives 
to be achieved for the waterbodies present in the EU, is distinguishable from that of Article 6 of the Habitats 
Directive,145 the inextricable logic on which the ruling is based appears to be similar to what the European 
Commission states in its Guidance document on Article 6 of the Habitats Directive as to Article 6(2). Given 
the fact that the Habitats Directive also includes an imperative to improve degraded environments, the 
threshold beyond which a breach of the obligation to prevent deterioration of Natura 2000 is established 
must be low. Applying the same rationale of the CJEU to the specific context of Natura 2000, one could 
therefore argue that as soon as a damaging activity affects one of the three specific criteria mentioned in 
the definition of favourable conservation status in Article 1(e) of the Habitats Directive, it would have to be 
prohibited according to Article 6(2) of the Habitats Directive. For instance, even if an activity merely affects 
the structure and function of a protected habitat and does not lead to a reduction of its range, it could still 
be construed as an unlawful deterioration in light of Article 6(2) of the Habitats Directive. As a result, one 
may conclude that Article 6(2) of the Habitats Directive does not necessarily force Member States to prohibit 
any situation of further degradation, especially not when it is of a temporary nature. Even so, heightened 
stringency needs to be applied in cases of ongoing degradation, especially if the mere continuation of 
activities might jeopardize the achievement of the recovery targets both at site and at national level. 
4.2.2. Ongoing degradation: site level or national level as a reference scenario?
Article 6(2) of the Habitats Directive does not lay down an explicit territorial reference point against which 
the significance of deterioration or disturbance needs to be measured, and neither does Article 6(1) of the 
Habitats Directive, which, as stated above, more explicitly urges Member States to implement measures in 
order to maintain or, as the case may be, restore the conservation status of natural habitats and species. 
Little explanation is needed to stress the relevance of the geographical baseline to be used when applying 
Article 6(2) of the Habitats Directive. The applicable baseline is decisive for the leverage in terms of ecological 
restoration present in Article 6(2) of the Habitats Directive. The wider the geographical scale at which it 
can be assessed, the more leeway competent authorities have to prioritize restoration actions. In some 
instances, priority setting might be beneficial to Natura 2000, especially in a context of limited financial 
means. Yet, in a situation of budgetary restraint priority setting may be abused as a cover-up to implicitly 
give up parts of Natura 2000 sites that hamper the continuation of important economic activities, such as 
mining operations or dairy farming, to name but a few examples. 
According to some, the favourable conservation status of natural habitats or species needs to be 
established across its natural range and therefore not at individual site level.146 The Dutch Council of State, 
for one, has already reaffirmed that neither the Habitats Directive, nor the Birds Directive force the Member 
States to achieve a favourable conservation status at the level of each individual site.147 If this viewpoint is 
upheld, more discretion would obviously become available for the competent authorities when assessing 
the ramifications of damaging activities within Natura 2000 sites. However, other authors are of the opinion 
that the favourable conservation status also needs to be achieved at individual site level.148 In its Guidance 
143 Case C-461/13, Bund für Umwelt und Naturschutz Deutschland eV, ECLI:EU:C:2015:433, para. 67-68.
144 Ibid., para. 69 (emphasis added). 
145 For a critical discussion of the ruling of the CJEU: D. Salm, ‘The Case for Smart Governance in European Water Law’, in B. Vanheusden & 
L. Squitani (eds.), EU Environmental and Planning Law Aspects of Large-Scale Project (2015), pp. 215-235.
146 Backes et al., supra note 134, pp. 24-25. 
147 See for instance: Dutch Council of State, no. 200902380, 16 March 2011. 
148 Cliquet et al., supra note 14, p. 275. 
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document on Article 6 of the Habitats Directive, though, the European Commission strengthened the 
former view by stating that, in accordance with Article 1(e) and 1(i) of the Habitats Directive, the favourable 
conservation status needs to be measured at biogeographical level.149 Even so, the Commission stressed the 
importance of the individual site, since the ecological coherence of the Natura 2000 Network depends on 
the contribution of each individual State. Indeed, taking into account that the conservation objectives that 
are established at national or regional level need to be translated into site-specific conservation objectives, 
the above-featured discussion ends up being a semantic one, at least to some extent. The simple fact that 
a natural habitat has an unfavourable conservation status at the national level probably implies that it will 
be in a degraded status in most of the designated Natura 2000 sites. Yet, in some instances, the status at 
site-level might be different from the national assessment, which can give rise to additional complexities. 
Either way, a more recent response to a parliamentary question by the European Commissioner for the 
environment displayed less reluctance when holding that ‘(t)he (EU Nature) Directives impose obligations 
on the Member States as such, which implies that – inter alia – favourable conservation status of species 
and habitat types of Community interest should be achieved at Member State level. This in turn implies 
that, where favourable conservation status is achieved at the national level, the Member State does not 
necessarily have to achieve good conservation status in each individual state’.150 Although these (non-
binding) statements leave a little room for leverage, especially in a situation where most of the habitats 
and species are already at a favourable conservation status at the national or regional level, it would be 
wrong to deduce from this excerpt that no localized test is required in the context of Article 6(2) of the 
Habitats Directive. Such a stricter test appears in order at least in situations where the natural habitats or 
species at issue have an unfavourable conservation status at national level. Even more so, the European 
Commissioner added in the response referred to above that ‘(…) As a general rule in all Natura 2000 sites, 
Member States must avoid the deterioration of the habitats of Community interest and the habitats of 
species of Community interest for which a site was designated’.151 
Also the Commission’s Guidance on Article 6 of the Habitats Directive hints at a site-specific assessment 
in the context of Article 6(2).152 Hence, when applying Article 6(2) of the Habitats Directive, the mere fact that 
the habitat affected is thriving at a nearby Natura 2000 site does not constitute a sufficient argument to allow 
the degradation of the same habitat type at another site or another habitat within the same site. Or, framed 
in terms of ecological restoration, Member States remain under the obligation to consider the recovery of 
partially degraded Natura 2000 sites to avoid further deterioration, even when at national level other sites 
may grant more favourable options for further restoration. Only if other restoration actions have proven 
effective and sufficient in view of the national or regional restoration goals, is more discretion permissible. 
To some extent, this view has been indirectly reasserted by the outcome of the above-mentioned ruling of 
the CJEU in the Sweetman case, where the CJEU held that a minor but irreparable destruction of priority 
habitats was incompatible with Article 6(3) of the Habitats Directive.153 Likewise, in the same ruling the CJEU 
emphasized that both Article 6(2) and 6(3) of the Habitats Directive are explicitly designed to ‘maintain, or 
as the case may be restore, at a favourable conservation status natural habitats and, in particular special 
areas of conservation’.154 Thus, only when the site-specific conservation objectives have been achieved, are 
minor instances of further deterioration in relation to protected natural habitats and species compatible 
with Article 6(2) of the Habitats Directive.
149 European Commission, supra note 52, p. 19. 
150 European Commission, Answer given by Mr. Potocnik on behalf of the European Commission to parliamentary question E-008540/2011, 
9 November 2011. 
151 Ibid. 
152 For instance, when clarifying when measures with regard to disturbance and deterioration should be taken, the Commission states that 
‘(t)he conservation status of a habitat or species in a site will be assessed according to the contribution of this site to the ecological 
coherence’. See: European Commission, supra note 52, p. 27. 
153 Sweetman, supra note 69, para. 32. 
154 Ibid., para. 36 (emphasis added). 
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4.2.3.  Going beyond the boundaries of the Natura 2000 Network: conserving and restoring corridors and 
wider populations?
In terms of substantive implications, additional attention needs to be paid to the territorial scope of 
Article 6(2) of the Habitats Directive. As evidenced by the above analysis, this standstill clause is strictly 
related to the designated Natura 2000 sites and therefore cannot be used as a tool to halt biodiversity decline 
and foster restoration in the wider landscape, beyond protected sites. One would therefore presume that it 
is of limited importance to spur conservation and recovery outside the context of the Natura 2000 Network. 
However, this view should be adjusted in light of the latest jurisprudence and regulatory developments. 
For starters, Article 6(2) of the Habitats Directive might prompt the Member States to enact protection 
measures as regards external activities that are likely to impact the species and habitats of Natura 2000 sites. 
In hypotheses of ongoing degradation, Member States are required to reconsider drainage works carried 
out in the past that might lead to the drying out of sensitive marshlands that are located inside a Natura 
2000 site.155 This is again exemplified by the Dutch Programmatic Approach to Nitrogen (PAN), which does 
not limit itself to addressing the sources of additional nitrogen deposits that are located inside nitrogen-
sensitive Natura 2000 sites, but has a more ambitious territorial scope. It also includes generic reduction 
measures that apply to external impacts, which further underpins the external effect of Article 6(2) of the 
Habitats Directive.156 
The factual circumstances underpinning the above-mentioned CJEU ruling in the Spanish brown bear case 
revealed yet another important factor to be taken into account when applying Article 6(2) of the Habitats 
Directive.157 According to an environmental report issued in this case, the bears move 3.5 to 5 kilometres 
from the areas of impact of the noise and vibrations caused by the mining operations. The report found 
that the operations will prevent or severely hinder the brown bear’s access to the corridor, whereas it is 
a north-south transit route of critical importance for the western population of this species.158 The CJEU 
also refers to another study, which stated that the risk of deterioration and closure of another corridor 
constitutes one of the main threats for the re-establishment of the Cantabrian brown bear.159 Given the fact 
that the said population of the brown bear is not limited to the Natura 2000 sites concerned, one might 
assume that the brown bear populations located outside the Natura 2000 site will evidently benefit from 
the increased scrutiny as to the adverse effects of several of the open-cast mines. Even more interesting are 
the CJEU’s observations as regards the impact on the capercaillie of the open-cast mines, some of which 
were located outside the Natura 2000 sites at issue. In this respect, the CJEU ruled that some of the mining 
operations, including one that was located outside the Natura 2000 site, were also capable of producing a 
barrier effect likely to contribute to the fragmentation of the habitat of the capercaillie and to the isolation 
of certain sub-populations of that species.160 According to some authors, the CJEU took into account the 
populations located outside the Natura 2000 sites concerned, hinting that this provision also protects the 
subpopulations located outside the site to which the site’s populations are connected.161 
It can therefore be upheld that Article 6(2) of the Habitats Directive is sufficiently robust to urge Member 
States to consider more landscape-wide recovery options, especially in cases where the already designated 
sites are suffering from continuous quality loss and habitat fragmentation. When combined with other, 
often less strictly formulated provisions aimed at the development of ecological corridors across the wider 
landscape, such as Article 10 of the Habitats Directive, Article 6(2) of the Habitats Directive may also underpin 
such landscape-wide recovery claims that go beyond the strict boundaries of Natura 2000.162 Among other 
155 European Commission, supra note 52, p. 25.
156 Schoukens, supra note 54, pp. 30-34. 
157 Commission v Spain, supra note 65. See more extensively: J. Verschuuren, ‘Connectivity: is Natura 2000 only an ecological network on 
paper?’, in Born et al. (eds.), supra note 14, p. 298.
158 Ibid., para. 188.
159 Ibid., para. 189-190.
160 Ibid., para. 148.
161 Verschuuren, supra note 157. 
162 See along similar lines: A. Trouwborst, ‘International nature conservation law and the adaptation of biodiversity to climate change: 
A mismatch?’, (2009) Journal of Environmental law, pp. 439-440. See more critical: L. Squitani, ‘The development of ecological corridors: 
Member States’ obligations under the Habitats and Birds Directive’, Journal of European Environmental & Planning Law, pp. 195-200. 
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document on Article 6 of the Habitats Directive, though, the European Commission strengthened the 
former view by stating that, in accordance with Article 1(e) and 1(i) of the Habitats Directive, the favourable 
conservation status needs to be measured at biogeographical level.149 Even so, the Commission stressed the 
importance of the individual site, since the ecological coherence of the Natura 2000 Network depends on 
the contribution of each individual State. Indeed, taking into account that the conservation objectives that 
are established at national or regional level need to be translated into site-specific conservation objectives, 
the above-featured discussion ends up being a semantic one, at least to some extent. The simple fact that 
a natural habitat has an unfavourable conservation status at the national level probably implies that it will 
be in a degraded status in most of the designated Natura 2000 sites. Yet, in some instances, the status at 
site-level might be different from the national assessment, which can give rise to additional complexities. 
Either way, a more recent response to a parliamentary question by the European Commissioner for the 
environment displayed less reluctance when holding that ‘(t)he (EU Nature) Directives impose obligations 
on the Member States as such, which implies that – inter alia – favourable conservation status of species 
and habitat types of Community interest should be achieved at Member State level. This in turn implies 
that, where favourable conservation status is achieved at the national level, the Member State does not 
necessarily have to achieve good conservation status in each individual state’.150 Although these (non-
binding) statements leave a little room for leverage, especially in a situation where most of the habitats 
and species are already at a favourable conservation status at the national or regional level, it would be 
wrong to deduce from this excerpt that no localized test is required in the context of Article 6(2) of the 
Habitats Directive. Such a stricter test appears in order at least in situations where the natural habitats or 
species at issue have an unfavourable conservation status at national level. Even more so, the European 
Commissioner added in the response referred to above that ‘(…) As a general rule in all Natura 2000 sites, 
Member States must avoid the deterioration of the habitats of Community interest and the habitats of 
species of Community interest for which a site was designated’.151 
Also the Commission’s Guidance on Article 6 of the Habitats Directive hints at a site-specific assessment 
in the context of Article 6(2).152 Hence, when applying Article 6(2) of the Habitats Directive, the mere fact that 
the habitat affected is thriving at a nearby Natura 2000 site does not constitute a sufficient argument to allow 
the degradation of the same habitat type at another site or another habitat within the same site. Or, framed 
in terms of ecological restoration, Member States remain under the obligation to consider the recovery of 
partially degraded Natura 2000 sites to avoid further deterioration, even when at national level other sites 
may grant more favourable options for further restoration. Only if other restoration actions have proven 
effective and sufficient in view of the national or regional restoration goals, is more discretion permissible. 
To some extent, this view has been indirectly reasserted by the outcome of the above-mentioned ruling of 
the CJEU in the Sweetman case, where the CJEU held that a minor but irreparable destruction of priority 
habitats was incompatible with Article 6(3) of the Habitats Directive.153 Likewise, in the same ruling the CJEU 
emphasized that both Article 6(2) and 6(3) of the Habitats Directive are explicitly designed to ‘maintain, or 
as the case may be restore, at a favourable conservation status natural habitats and, in particular special 
areas of conservation’.154 Thus, only when the site-specific conservation objectives have been achieved, are 
minor instances of further deterioration in relation to protected natural habitats and species compatible 
with Article 6(2) of the Habitats Directive.
149 European Commission, supra note 52, p. 19. 
150 European Commission, Answer given by Mr. Potocnik on behalf of the European Commission to parliamentary question E-008540/2011, 
9 November 2011. 
151 Ibid. 
152 For instance, when clarifying when measures with regard to disturbance and deterioration should be taken, the Commission states that 
‘(t)he conservation status of a habitat or species in a site will be assessed according to the contribution of this site to the ecological 
coherence’. See: European Commission, supra note 52, p. 27. 
153 Sweetman, supra note 69, para. 32. 
154 Ibid., para. 36 (emphasis added). 
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4.2.3.  Going beyond the boundaries of the Natura 2000 Network: conserving and restoring corridors and 
wider populations?
In terms of substantive implications, additional attention needs to be paid to the territorial scope of 
Article 6(2) of the Habitats Directive. As evidenced by the above analysis, this standstill clause is strictly 
related to the designated Natura 2000 sites and therefore cannot be used as a tool to halt biodiversity decline 
and foster restoration in the wider landscape, beyond protected sites. One would therefore presume that it 
is of limited importance to spur conservation and recovery outside the context of the Natura 2000 Network. 
However, this view should be adjusted in light of the latest jurisprudence and regulatory developments. 
For starters, Article 6(2) of the Habitats Directive might prompt the Member States to enact protection 
measures as regards external activities that are likely to impact the species and habitats of Natura 2000 sites. 
In hypotheses of ongoing degradation, Member States are required to reconsider drainage works carried 
out in the past that might lead to the drying out of sensitive marshlands that are located inside a Natura 
2000 site.155 This is again exemplified by the Dutch Programmatic Approach to Nitrogen (PAN), which does 
not limit itself to addressing the sources of additional nitrogen deposits that are located inside nitrogen-
sensitive Natura 2000 sites, but has a more ambitious territorial scope. It also includes generic reduction 
measures that apply to external impacts, which further underpins the external effect of Article 6(2) of the 
Habitats Directive.156 
The factual circumstances underpinning the above-mentioned CJEU ruling in the Spanish brown bear case 
revealed yet another important factor to be taken into account when applying Article 6(2) of the Habitats 
Directive.157 According to an environmental report issued in this case, the bears move 3.5 to 5 kilometres 
from the areas of impact of the noise and vibrations caused by the mining operations. The report found 
that the operations will prevent or severely hinder the brown bear’s access to the corridor, whereas it is 
a north-south transit route of critical importance for the western population of this species.158 The CJEU 
also refers to another study, which stated that the risk of deterioration and closure of another corridor 
constitutes one of the main threats for the re-establishment of the Cantabrian brown bear.159 Given the fact 
that the said population of the brown bear is not limited to the Natura 2000 sites concerned, one might 
assume that the brown bear populations located outside the Natura 2000 site will evidently benefit from 
the increased scrutiny as to the adverse effects of several of the open-cast mines. Even more interesting are 
the CJEU’s observations as regards the impact on the capercaillie of the open-cast mines, some of which 
were located outside the Natura 2000 sites at issue. In this respect, the CJEU ruled that some of the mining 
operations, including one that was located outside the Natura 2000 site, were also capable of producing a 
barrier effect likely to contribute to the fragmentation of the habitat of the capercaillie and to the isolation 
of certain sub-populations of that species.160 According to some authors, the CJEU took into account the 
populations located outside the Natura 2000 sites concerned, hinting that this provision also protects the 
subpopulations located outside the site to which the site’s populations are connected.161 
It can therefore be upheld that Article 6(2) of the Habitats Directive is sufficiently robust to urge Member 
States to consider more landscape-wide recovery options, especially in cases where the already designated 
sites are suffering from continuous quality loss and habitat fragmentation. When combined with other, 
often less strictly formulated provisions aimed at the development of ecological corridors across the wider 
landscape, such as Article 10 of the Habitats Directive, Article 6(2) of the Habitats Directive may also underpin 
such landscape-wide recovery claims that go beyond the strict boundaries of Natura 2000.162 Among other 
155 European Commission, supra note 52, p. 25.
156 Schoukens, supra note 54, pp. 30-34. 
157 Commission v Spain, supra note 65. See more extensively: J. Verschuuren, ‘Connectivity: is Natura 2000 only an ecological network on 
paper?’, in Born et al. (eds.), supra note 14, p. 298.
158 Ibid., para. 188.
159 Ibid., para. 189-190.
160 Ibid., para. 148.
161 Verschuuren, supra note 157. 
162 See along similar lines: A. Trouwborst, ‘International nature conservation law and the adaptation of biodiversity to climate change: 
A mismatch?’, (2009) Journal of Environmental law, pp. 439-440. See more critical: L. Squitani, ‘The development of ecological corridors: 
Member States’ obligations under the Habitats and Birds Directive’, Journal of European Environmental & Planning Law, pp. 195-200. 
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things, it should be noted that the second sentence of Article 4(4) of the Birds Directive stipulates that 
beyond Natura 2000 sites, ‘Member States shall also strive to avoid pollution or deterioration of habitats’. 
In a noteworthy ruling of 13 December 2007 the ECJ stated that, although this provision does not constitute 
an obligation of result, it still obliges Member States ‘to make a serious attempt at protecting those habitats 
which lie outside the SPAs’. It therefore held Ireland liable for not having sufficiently translated conservation 
requirements, especially related to farmland birds, into its national planning legislation.163 Whereas this 
ruling remains somewhat ambivalent, it certainly has the potential to inspire environmental litigation in 
which authorities are forced, by a combined referral to both Article 6(2) of the Habitats Directive and the 
second sentence of Article 4(4) of the Birds Directive and/or Article 10 of the Habitats Directive, to take 
further measures for protecting and restoring corridors deemed vital in the context of two or more isolated 
Natura 2000 sites.
4.3.  Applying a well-defined temporal reference scenario in a remediation context: tackling ongoing and 
interim losses via Article 6(2) of the Habitats Directive?
It has been determined that Article 6(2) of the Habitats Directive not only has the potential to ensure 
non-regression of the environmental quality but, as the case may be, also obliges Member States to take 
measures to bolster recovery opportunities. The applicable conservation objectives are instrumental 
to determine the relevance of possible ongoing degradation. Even so, if deterioration is indeed deemed 
relevant, the question remains against which specific temporal baseline the scope of the potential recovery 
and/or remediation actions under Article 6(2) of the Habitats Directive needs to be assessed. It is interesting 
to note here that Article 6(2) seems to present, albeit implicitly, a concrete reference state against which any 
further degradation needs to be measured and, if necessary, restored. 
4.3.1. A clear-cut temporal baseline: the date of designation of a Natura 2000 site?
The specific timeframe for the protection rules linked to Natura 2000 sites allows us to introduce a more 
explicit temporal baseline against which possible ongoing forms of degradation can be measured and the 
precise scope of potential remediation measures can be framed. 
The starting point for sites designated under the umbrella of the Habitats Directive is Article 4(5), which 
stipulates that Article 6(2) of the Habitats Directive is applicable from the moment of the inclusion of the 
site concerned in the list of sites of community interest (SCIs). Admittedly, under the Draggagi164 and Bund 
Naturschutz165-rationale, proposed SCIs also enjoy a certain degree of protection. Accordingly, Member 
States are for instance prohibited from authorizing impairments which jeopardize the ecological interests 
of such sites.166 Yet, from the moment a site is included in the list of SCIs, the more stringent non-regression 
obligation enshrined in Article 6(2) of the Habitats Directive applies.167 As regards protected sites under 
the Birds Directive (SPAs), the non-deterioration obligation applies from the moment the site has been 
designated as a protected area under national legislation. In the context of the Flemish Region (Belgium), 
for instance, this means that potential degradation has needed to be considered since 1988 (as far as SPAs 
are concerned) and 2004 (as far as SACs are concerned).168 In other Western-European countries similar 
dates will have to be used as baseline, while more recently joined Member States will have to go back less 
far in time. 
In other words, when applying the non-regression or standstill obligation included in Article 6(2) of the 
Habitats Directive, one must not only focus on the applicable conservation objectives but also take into 
163 Commission v Ireland, supra note 88, para. 179-187.
164 Case C-117/03, Draggagi et al., [2005] ECR I-167, para. 26-27. 
165 Case C-244/05, Bund Natuurschutz in Bayern et al., [2006] ECR I-8445, para. 46. 
166 See more extensively: H. Schoukens & H. Woldendorp, ‘Site selection and designation under the Habitats and Birds Directive: a Sisyphean 
task’, in Born et al. (eds.), supra note 14, pp. 49-51. 
167 For an illustration of the distinction between the provisional protection regime and Art. 6(2) of the Habitats Directive, see: Commission v 
Spain, supra note 65, para. 163-171. 
168 H. Schoukens et al., ‘The implementation of the Habitats Directive in Belgium (Flanders): back to the origin of species?’, (2007) 4 Journal 
of European Environmental & Planning Law, pp. 127-138. 
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account the reference situation on the date on which the site was protected.169 This view, which indirectly 
underlines the clear potential of Article 6(2) of the Habitats Directive in terms of recovery or remediation, 
has been reinforced by the European Commission in its Guidance document on Article 6 of the Habitats 
Directive, which explicitly states that ‘the maintenance of the favourable conservation status has to be 
evaluated against the initial conditions provided in the Natura 2000 standard data forms when the site was 
proposed for selection or designation, according to the contribution of the site to the ecological coherence 
of the network’.170 Accordingly, these dates could be used as a fixed temporal baseline, against which the 
viability of acts – or failures to act – of Member States is to be assessed in the context of Article 6(2) of the 
Habitats Directive.171 
Interestingly, the Environmental Liability Directive, while having a distinct focus on concrete accidents and 
events causing ecological damage, seems to lead to a similar conclusion, although it does not explicitly refer 
to the date of designation of a Natura 2000 site.172 In view of determining whether the significance threshold 
is exceeded as to damage to protected natural habitats and species, it defines the baseline condition as 
‘the condition at the time of the damage of the natural resources and services that would have existed had 
the environmental damage not occurred, estimated on the basis of the best information available’. Annex 
I to the Environmental Damage Directive contains more detailed criteria on how to determine whether 
significant adverse changes to the baseline condition have occurred. These criteria cover e.g. the number, 
density and role of individuals in a species, the rarity of a species, its capacity for propagation or natural 
regeneration, respectively, and the capacity to recover within a short time to a condition equivalent or 
superior to the baseline condition.173 Mutatis mutandis similar criteria could also be of use to determine the 
baseline condition for a Natura 2000 site at the time of its designation, and thus help to establish a reference 
baseline. 
4.3.2. An enforceable duty to restore to a past reference situation?
Against the background of this case law, however, it still remained unclear whether one could infer an 
enforceable obligation to restore a Natura 2000 site to the reference state which it was in when it was 
designated. Given the relatively poor enforcement in many Member States of the protection rules attached 
to Natura 2000 sites in the early years, it is obvious that a stricter reading of Article 6(2) of the Habitats 
Directive might pave the way for more ambitious restoration claims, that may be enforced before national 
courts. The very fact that in its previous case law, the ECJ had already held that a Member State cannot 
derive an advantage from its failure to adhere to its obligations under the EU Nature Directives, already 
pointed to more scrutiny in this respect.174 
The Italian Cascina Tre Pini case, which dealt with the question of declassification of an existing Natura 2000 
site, provided the CJEU with an interesting opportunity to address this issue in a more comprehensive 
manner. These national court proceedings more specifically revolved around an Italian Natura 2000 site 
which suffered from significant degradation due to its location close to the Malpensa Airport, among other 
things. In her Opinion, Advocate General Kokott already held that ‘Article 6(2) of the Habitats Directive 
requires the Member States to protect SCIs against deterioration. A Member State’s failure to fulfil those 
obligations to afford protection does not warrant the withdrawal of protected status. (…) Member States 
should rather take the necessary measures to restore the site’.175 
In its final ruling on the matter, the CJEU reached a similar conclusion, although in a slightly more indirect 
manner in terms of restoration duties. The Court concluded that not every environmental degradation of a 
169 Grüne Liga Sachsen, supra note 107, para. 58 and 60. 
170 European Commission, supra note 52, p. 27. 
171 Commission v Spain, supra note 65, para. 155. 
172 The Environmental Liability Directive does not explicitly refer to the concept of ‘Natura 2000’, which has led some authors to submit 
that damage to Annex I habitats located outside the designated Natura 2000 sites can also be covered by the system of preventative 
and remedying duties. See: C. Pirotte, ‘La directive 2004/35/CE du 21 avril 2004 sur la responsabilité environnementale: premiers 
commentaires’, in G. Viney & B. Dubuisson (eds.), Les responsabilités environnementales dans l’espace Européen (2006), pp. 661-664.
173 Art. 2(1) and Annex I of the Environmental Damage Directive. 
174 Case C-347/98, Commission v France, [2000] ECR I-10799, para. 50. 
175 Case C-301/12, Cascina Tre Pini ss, ECLI:EU:C:2014:214, Opinion of AG Kokott, para. 50 (emphasis added).
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things, it should be noted that the second sentence of Article 4(4) of the Birds Directive stipulates that 
beyond Natura 2000 sites, ‘Member States shall also strive to avoid pollution or deterioration of habitats’. 
In a noteworthy ruling of 13 December 2007 the ECJ stated that, although this provision does not constitute 
an obligation of result, it still obliges Member States ‘to make a serious attempt at protecting those habitats 
which lie outside the SPAs’. It therefore held Ireland liable for not having sufficiently translated conservation 
requirements, especially related to farmland birds, into its national planning legislation.163 Whereas this 
ruling remains somewhat ambivalent, it certainly has the potential to inspire environmental litigation in 
which authorities are forced, by a combined referral to both Article 6(2) of the Habitats Directive and the 
second sentence of Article 4(4) of the Birds Directive and/or Article 10 of the Habitats Directive, to take 
further measures for protecting and restoring corridors deemed vital in the context of two or more isolated 
Natura 2000 sites.
4.3.  Applying a well-defined temporal reference scenario in a remediation context: tackling ongoing and 
interim losses via Article 6(2) of the Habitats Directive?
It has been determined that Article 6(2) of the Habitats Directive not only has the potential to ensure 
non-regression of the environmental quality but, as the case may be, also obliges Member States to take 
measures to bolster recovery opportunities. The applicable conservation objectives are instrumental 
to determine the relevance of possible ongoing degradation. Even so, if deterioration is indeed deemed 
relevant, the question remains against which specific temporal baseline the scope of the potential recovery 
and/or remediation actions under Article 6(2) of the Habitats Directive needs to be assessed. It is interesting 
to note here that Article 6(2) seems to present, albeit implicitly, a concrete reference state against which any 
further degradation needs to be measured and, if necessary, restored. 
4.3.1. A clear-cut temporal baseline: the date of designation of a Natura 2000 site?
The specific timeframe for the protection rules linked to Natura 2000 sites allows us to introduce a more 
explicit temporal baseline against which possible ongoing forms of degradation can be measured and the 
precise scope of potential remediation measures can be framed. 
The starting point for sites designated under the umbrella of the Habitats Directive is Article 4(5), which 
stipulates that Article 6(2) of the Habitats Directive is applicable from the moment of the inclusion of the 
site concerned in the list of sites of community interest (SCIs). Admittedly, under the Draggagi164 and Bund 
Naturschutz165-rationale, proposed SCIs also enjoy a certain degree of protection. Accordingly, Member 
States are for instance prohibited from authorizing impairments which jeopardize the ecological interests 
of such sites.166 Yet, from the moment a site is included in the list of SCIs, the more stringent non-regression 
obligation enshrined in Article 6(2) of the Habitats Directive applies.167 As regards protected sites under 
the Birds Directive (SPAs), the non-deterioration obligation applies from the moment the site has been 
designated as a protected area under national legislation. In the context of the Flemish Region (Belgium), 
for instance, this means that potential degradation has needed to be considered since 1988 (as far as SPAs 
are concerned) and 2004 (as far as SACs are concerned).168 In other Western-European countries similar 
dates will have to be used as baseline, while more recently joined Member States will have to go back less 
far in time. 
In other words, when applying the non-regression or standstill obligation included in Article 6(2) of the 
Habitats Directive, one must not only focus on the applicable conservation objectives but also take into 
163 Commission v Ireland, supra note 88, para. 179-187.
164 Case C-117/03, Draggagi et al., [2005] ECR I-167, para. 26-27. 
165 Case C-244/05, Bund Natuurschutz in Bayern et al., [2006] ECR I-8445, para. 46. 
166 See more extensively: H. Schoukens & H. Woldendorp, ‘Site selection and designation under the Habitats and Birds Directive: a Sisyphean 
task’, in Born et al. (eds.), supra note 14, pp. 49-51. 
167 For an illustration of the distinction between the provisional protection regime and Art. 6(2) of the Habitats Directive, see: Commission v 
Spain, supra note 65, para. 163-171. 
168 H. Schoukens et al., ‘The implementation of the Habitats Directive in Belgium (Flanders): back to the origin of species?’, (2007) 4 Journal 
of European Environmental & Planning Law, pp. 127-138. 
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account the reference situation on the date on which the site was protected.169 This view, which indirectly 
underlines the clear potential of Article 6(2) of the Habitats Directive in terms of recovery or remediation, 
has been reinforced by the European Commission in its Guidance document on Article 6 of the Habitats 
Directive, which explicitly states that ‘the maintenance of the favourable conservation status has to be 
evaluated against the initial conditions provided in the Natura 2000 standard data forms when the site was 
proposed for selection or designation, according to the contribution of the site to the ecological coherence 
of the network’.170 Accordingly, these dates could be used as a fixed temporal baseline, against which the 
viability of acts – or failures to act – of Member States is to be assessed in the context of Article 6(2) of the 
Habitats Directive.171 
Interestingly, the Environmental Liability Directive, while having a distinct focus on concrete accidents and 
events causing ecological damage, seems to lead to a similar conclusion, although it does not explicitly refer 
to the date of designation of a Natura 2000 site.172 In view of determining whether the significance threshold 
is exceeded as to damage to protected natural habitats and species, it defines the baseline condition as 
‘the condition at the time of the damage of the natural resources and services that would have existed had 
the environmental damage not occurred, estimated on the basis of the best information available’. Annex 
I to the Environmental Damage Directive contains more detailed criteria on how to determine whether 
significant adverse changes to the baseline condition have occurred. These criteria cover e.g. the number, 
density and role of individuals in a species, the rarity of a species, its capacity for propagation or natural 
regeneration, respectively, and the capacity to recover within a short time to a condition equivalent or 
superior to the baseline condition.173 Mutatis mutandis similar criteria could also be of use to determine the 
baseline condition for a Natura 2000 site at the time of its designation, and thus help to establish a reference 
baseline. 
4.3.2. An enforceable duty to restore to a past reference situation?
Against the background of this case law, however, it still remained unclear whether one could infer an 
enforceable obligation to restore a Natura 2000 site to the reference state which it was in when it was 
designated. Given the relatively poor enforcement in many Member States of the protection rules attached 
to Natura 2000 sites in the early years, it is obvious that a stricter reading of Article 6(2) of the Habitats 
Directive might pave the way for more ambitious restoration claims, that may be enforced before national 
courts. The very fact that in its previous case law, the ECJ had already held that a Member State cannot 
derive an advantage from its failure to adhere to its obligations under the EU Nature Directives, already 
pointed to more scrutiny in this respect.174 
The Italian Cascina Tre Pini case, which dealt with the question of declassification of an existing Natura 2000 
site, provided the CJEU with an interesting opportunity to address this issue in a more comprehensive 
manner. These national court proceedings more specifically revolved around an Italian Natura 2000 site 
which suffered from significant degradation due to its location close to the Malpensa Airport, among other 
things. In her Opinion, Advocate General Kokott already held that ‘Article 6(2) of the Habitats Directive 
requires the Member States to protect SCIs against deterioration. A Member State’s failure to fulfil those 
obligations to afford protection does not warrant the withdrawal of protected status. (…) Member States 
should rather take the necessary measures to restore the site’.175 
In its final ruling on the matter, the CJEU reached a similar conclusion, although in a slightly more indirect 
manner in terms of restoration duties. The Court concluded that not every environmental degradation of a 
169 Grüne Liga Sachsen, supra note 107, para. 58 and 60. 
170 European Commission, supra note 52, p. 27. 
171 Commission v Spain, supra note 65, para. 155. 
172 The Environmental Liability Directive does not explicitly refer to the concept of ‘Natura 2000’, which has led some authors to submit 
that damage to Annex I habitats located outside the designated Natura 2000 sites can also be covered by the system of preventative 
and remedying duties. See: C. Pirotte, ‘La directive 2004/35/CE du 21 avril 2004 sur la responsabilité environnementale: premiers 
commentaires’, in G. Viney & B. Dubuisson (eds.), Les responsabilités environnementales dans l’espace Européen (2006), pp. 661-664.
173 Art. 2(1) and Annex I of the Environmental Damage Directive. 
174 Case C-347/98, Commission v France, [2000] ECR I-10799, para. 50. 
175 Case C-301/12, Cascina Tre Pini ss, ECLI:EU:C:2014:214, Opinion of AG Kokott, para. 50 (emphasis added).
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site on the list of SCIs justifies its declassification. In its pivotal paragraph 32, however, the CJEU emphasized 
that Article 6(2) of the Habitats Directive requires the Member States to protect the SCIs by adopting 
measures to avoid deterioration or disturbance. By doing so, the CJEU clarified that ‘the failure of a Member 
State to fulfil that obligation of protecting a particular site does not necessarily justify the declassification 
of that site (…). On the contrary, it is for that State to take the measures necessary to safeguard that site.’176 
This clearly underscores the potential of Article 6(2) of the Habitats Directive as groundwork for recovery 
claims in the context of degraded Natura 2000 sites. As has become clear, such measures can be qualified as 
remediation measures or offsets to compensate previous non-compliance situations. 
4.3.3. A dynamic temporal baseline, offering more opportunities for restoration claims? 
Evidently, the use of a clear-cut reference date will make it easier to specify the exact scope of possible 
restoration or remediation claims vis-à-vis government actors in the context of Natura 2000 sites that 
have been poorly managed and conserved over the past decades. However, the question arose whether 
degradation which has materialized since the reference date needs to be taken into account as well in 
the context of Article 6(2) of the Habitats Directive. Or, translated in terms of restoration: Should possible 
recovery efforts mainly focus on restoring a site to its baseline scenario or should such recovery efforts 
equally take into account the additional degradation that has occurred in the meantime, including the so-
called ‘interim losses’? 
In its ruling in the Waldschlösschen Bridge case, the CJEU reaffirmed that any step taken on the basis of 
Article 6(2) cannot relate to a date going back to a period in which the site was not protected. Even so, it 
held that the objective of this provision would be ignored if one were to disregard factors that have caused 
or that are likely to continue to cause deterioration or disturbance after the date on which the site was 
protected.177 Therefore, when assessing potential recovery actions in order to halt ongoing degradation, 
one should focus both on factors existing on the date of the designation of a site and on all effects that 
have arisen after that date.178 This seems to suggest that also interim losses, which result from the fact that 
the damaged nature was not able to perform its duties until remediation measures took effect, need to be 
considered. This again underlines the relevance of Article 6(2) of the Habitats Directive in implementing 
the EU’s restoration targets. The CJEU’s understanding of Article 6(2) of the Habitats Directive is in line with 
the approach set forth by the Environmental Liability Directive, which explicitly presents ‘compensatory 
measures’ in order to compensate for interim loss of natural resources and services pending recovery.179 
However, in view of the polluter-pays principle, the exact repercussions of this interpretation may give rise 
to complexities when enforced at the individual level, especially in cases of diffuse pollution. 
Be that as it may, the Dutch Programmatic Approach to Nitrogen provides an apt illustration of using 
correct reference dates in the context of Article 6(2) of the Habitats Directive. In its 2012 Opinion on the 
legal foundations of the PAN, the Dutch Council of State repeatedly underlined the need to take into account 
correct reference points for the Dutch Natura 2000 sites included in the PAN.180 To be more precise, the 
Dutch restoration actions aimed at the recovery of affected Natura 2000 sites should not only focus on 
remedying the ongoing degradation that was present in the summer of 2015, when the PAN entered into 
force. It should also take into consideration the damage that had arisen since 2004 (in the context of SACs) 
and 1988 (in the context of SPAs), the additional and possible interim losses. 
Accordingly, the recovery actions should equally be aimed at remedying the losses that have been 
unlawfully allowed since the designation of the Natura 2000 sites. Likewise, the dynamic nature of the 
baseline is highlighted by the Commission’s Guidance document on Article 6 of the Habitats Directive. Here, 
it is held that the conservation status to be used in the context of Article 6(2) of the Habitats Directive is, as 
the case may be, assessed ‘against the aim of improving the conservation status announced at the time of 
176 Cascina Tre Pini, supra note 175, para. 32. 
177 Grüne Liga Sachsen, supra note 107, para. 60. 
178 Ibid., para. 61.
179 See Annex II, 1.1 to the Environmental Liability Directive. 
180 Advisory Division of the Dutch Council of State (2012) No.W.15.12.0046/IV. 
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the setting-up of the network’.181 Consequently, when applying the protection duty contained in Article 6(2) 
of the Habitats Directive, it is only logical to take restoration targets into consideration. As a result, the focus 
on a well-defined reference status – i.e. the date of the designation of the Natura 2000 site – should not 
blur the fact that the scope of a possible recovery duty under Article 6(2) of the Habitats Directive can be 
expanded in view of changed circumstances and interim losses. 
4.4.  Obligation of result or of means: Article 6(2) of the Habitats Directive as an enforceable protection 
and restoration duty?
It is obvious that, if Article 6(2) of the Habitats Directive is to be interpreted as a so-called obligation of result, 
this would pave the way for more progressively tailored restoration-based approaches in the context of 
degraded Natura 2000 sites. Under such circumstances, an environmental NGO only needs to demonstrate 
that deterioration or disturbance within the meaning of Article 6(2) of the Habitats Directive has occurred 
in the field and then base its restoration claims on these findings. However, if Article 6(2) of the Habitats 
Directive is to be interpreted as a best efforts obligation, a Member State can suffice by stating that it has 
acted with the required due care and diligence and that it has taken all the measures one could reasonably 
expect from it.182 In this case, the burden of proof is shifted to the applicant, who must prove not only 
that the result has not been achieved (i.e. deterioration or disturbance) but additionally that the Member 
State has not acted diligently. In view of the wording and the multiple vague terms used in Article 6(2) of 
the Habitats Directive, such as the notion of ‘deterioration’, it may be tempting to conclude that this non-
regression duty cannot be interpreted as an obligation of result. 
4.4.1. Obligation of result: towards a recovery-based rationale?
In spite of the relatively vague concepts that are used in Article 6(2) of the Habitats Directive, the legal 
literature has consistently argued that this provision should be read as an obligation of result.183 Following 
earlier strict decisions with respect to the first sentence of Article 4(4) of the Birds Directive,184 the ECJ 
issued one of its first landmark rulings in the Commission v Ireland case, which concerned the problematic 
overgrazing in some of the Irish SPAs. And while the ECJ acknowledged that Ireland had taken some measures 
aimed at stabilizing and redressing the problem of overgrazing, Ireland was still condemned for not taking 
more measures to avoid the negative impact on the habitats of the red grouse in view of the evidence that 
was presented.185 Interestingly enough, the ECJ indirectly pointed to the restoration rationale underpinning 
Article 6(2) of the Habitats Directive, by holding that the competent Irish Government’s measures should not 
merely focus on stabilizing the problem of overgrazing but should also aim at the recovery of the affected 
habitats.186
In the Spanish brown bear case a similar approach is noticeable given the focus on safeguarding the 
re-establishment of the population of brown bears in Cantabria, which are currently not at a favourable 
conservation status.187 In its recent case law, the CJEU equally underscored that the precautionary principle 
applies in the specific context of Article 6(2) of the Habitats Directive. To be more precise, the mere existence 
of a probability or a risk that economic activity at a protected site might cause significant disturbance for a 
species may constitute an infringement of Article 6(2) of the Habitats Directive, ‘without a cause and effect 
relationship between that activity and significant disturbance to the species having to be proved’.188 These 
case-law developments indirectly facilitate future recovery-based litigation in the context of Article 6(2) of 
181 European Commission, supra note 52, p. 27. 
182 See more extensively on this topic in the context of Article 4 of the European Water Framework Directive: J.J.H. van Kempen, ‘Countering 
the Obscurity of Obligations in European Environmental Law: An Analysis of Article 4 of the European Water Framework Directive’, 
(2012) 24 Journal of Environmental Law, pp. 499-533. 
183 Cliquet et al., supra note 14, p. 276; Cliquet, supra note 25, pp. 537-538. 
184 See, for instance: Commission v France, supra note 84, para. 35.
185 Commission v Ireland, supra note 83, para. 26-30.
186 Ibid., para. 31. 
187 Ibid., para. 190. 
188 Grüne Liga Sachsen, supra note 107, para. 42; Commission v Spain, supra note 65, para. 142. 
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site on the list of SCIs justifies its declassification. In its pivotal paragraph 32, however, the CJEU emphasized 
that Article 6(2) of the Habitats Directive requires the Member States to protect the SCIs by adopting 
measures to avoid deterioration or disturbance. By doing so, the CJEU clarified that ‘the failure of a Member 
State to fulfil that obligation of protecting a particular site does not necessarily justify the declassification 
of that site (…). On the contrary, it is for that State to take the measures necessary to safeguard that site.’176 
This clearly underscores the potential of Article 6(2) of the Habitats Directive as groundwork for recovery 
claims in the context of degraded Natura 2000 sites. As has become clear, such measures can be qualified as 
remediation measures or offsets to compensate previous non-compliance situations. 
4.3.3. A dynamic temporal baseline, offering more opportunities for restoration claims? 
Evidently, the use of a clear-cut reference date will make it easier to specify the exact scope of possible 
restoration or remediation claims vis-à-vis government actors in the context of Natura 2000 sites that 
have been poorly managed and conserved over the past decades. However, the question arose whether 
degradation which has materialized since the reference date needs to be taken into account as well in 
the context of Article 6(2) of the Habitats Directive. Or, translated in terms of restoration: Should possible 
recovery efforts mainly focus on restoring a site to its baseline scenario or should such recovery efforts 
equally take into account the additional degradation that has occurred in the meantime, including the so-
called ‘interim losses’? 
In its ruling in the Waldschlösschen Bridge case, the CJEU reaffirmed that any step taken on the basis of 
Article 6(2) cannot relate to a date going back to a period in which the site was not protected. Even so, it 
held that the objective of this provision would be ignored if one were to disregard factors that have caused 
or that are likely to continue to cause deterioration or disturbance after the date on which the site was 
protected.177 Therefore, when assessing potential recovery actions in order to halt ongoing degradation, 
one should focus both on factors existing on the date of the designation of a site and on all effects that 
have arisen after that date.178 This seems to suggest that also interim losses, which result from the fact that 
the damaged nature was not able to perform its duties until remediation measures took effect, need to be 
considered. This again underlines the relevance of Article 6(2) of the Habitats Directive in implementing 
the EU’s restoration targets. The CJEU’s understanding of Article 6(2) of the Habitats Directive is in line with 
the approach set forth by the Environmental Liability Directive, which explicitly presents ‘compensatory 
measures’ in order to compensate for interim loss of natural resources and services pending recovery.179 
However, in view of the polluter-pays principle, the exact repercussions of this interpretation may give rise 
to complexities when enforced at the individual level, especially in cases of diffuse pollution. 
Be that as it may, the Dutch Programmatic Approach to Nitrogen provides an apt illustration of using 
correct reference dates in the context of Article 6(2) of the Habitats Directive. In its 2012 Opinion on the 
legal foundations of the PAN, the Dutch Council of State repeatedly underlined the need to take into account 
correct reference points for the Dutch Natura 2000 sites included in the PAN.180 To be more precise, the 
Dutch restoration actions aimed at the recovery of affected Natura 2000 sites should not only focus on 
remedying the ongoing degradation that was present in the summer of 2015, when the PAN entered into 
force. It should also take into consideration the damage that had arisen since 2004 (in the context of SACs) 
and 1988 (in the context of SPAs), the additional and possible interim losses. 
Accordingly, the recovery actions should equally be aimed at remedying the losses that have been 
unlawfully allowed since the designation of the Natura 2000 sites. Likewise, the dynamic nature of the 
baseline is highlighted by the Commission’s Guidance document on Article 6 of the Habitats Directive. Here, 
it is held that the conservation status to be used in the context of Article 6(2) of the Habitats Directive is, as 
the case may be, assessed ‘against the aim of improving the conservation status announced at the time of 
176 Cascina Tre Pini, supra note 175, para. 32. 
177 Grüne Liga Sachsen, supra note 107, para. 60. 
178 Ibid., para. 61.
179 See Annex II, 1.1 to the Environmental Liability Directive. 
180 Advisory Division of the Dutch Council of State (2012) No.W.15.12.0046/IV. 
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the setting-up of the network’.181 Consequently, when applying the protection duty contained in Article 6(2) 
of the Habitats Directive, it is only logical to take restoration targets into consideration. As a result, the focus 
on a well-defined reference status – i.e. the date of the designation of the Natura 2000 site – should not 
blur the fact that the scope of a possible recovery duty under Article 6(2) of the Habitats Directive can be 
expanded in view of changed circumstances and interim losses. 
4.4.  Obligation of result or of means: Article 6(2) of the Habitats Directive as an enforceable protection 
and restoration duty?
It is obvious that, if Article 6(2) of the Habitats Directive is to be interpreted as a so-called obligation of result, 
this would pave the way for more progressively tailored restoration-based approaches in the context of 
degraded Natura 2000 sites. Under such circumstances, an environmental NGO only needs to demonstrate 
that deterioration or disturbance within the meaning of Article 6(2) of the Habitats Directive has occurred 
in the field and then base its restoration claims on these findings. However, if Article 6(2) of the Habitats 
Directive is to be interpreted as a best efforts obligation, a Member State can suffice by stating that it has 
acted with the required due care and diligence and that it has taken all the measures one could reasonably 
expect from it.182 In this case, the burden of proof is shifted to the applicant, who must prove not only 
that the result has not been achieved (i.e. deterioration or disturbance) but additionally that the Member 
State has not acted diligently. In view of the wording and the multiple vague terms used in Article 6(2) of 
the Habitats Directive, such as the notion of ‘deterioration’, it may be tempting to conclude that this non-
regression duty cannot be interpreted as an obligation of result. 
4.4.1. Obligation of result: towards a recovery-based rationale?
In spite of the relatively vague concepts that are used in Article 6(2) of the Habitats Directive, the legal 
literature has consistently argued that this provision should be read as an obligation of result.183 Following 
earlier strict decisions with respect to the first sentence of Article 4(4) of the Birds Directive,184 the ECJ 
issued one of its first landmark rulings in the Commission v Ireland case, which concerned the problematic 
overgrazing in some of the Irish SPAs. And while the ECJ acknowledged that Ireland had taken some measures 
aimed at stabilizing and redressing the problem of overgrazing, Ireland was still condemned for not taking 
more measures to avoid the negative impact on the habitats of the red grouse in view of the evidence that 
was presented.185 Interestingly enough, the ECJ indirectly pointed to the restoration rationale underpinning 
Article 6(2) of the Habitats Directive, by holding that the competent Irish Government’s measures should not 
merely focus on stabilizing the problem of overgrazing but should also aim at the recovery of the affected 
habitats.186
In the Spanish brown bear case a similar approach is noticeable given the focus on safeguarding the 
re-establishment of the population of brown bears in Cantabria, which are currently not at a favourable 
conservation status.187 In its recent case law, the CJEU equally underscored that the precautionary principle 
applies in the specific context of Article 6(2) of the Habitats Directive. To be more precise, the mere existence 
of a probability or a risk that economic activity at a protected site might cause significant disturbance for a 
species may constitute an infringement of Article 6(2) of the Habitats Directive, ‘without a cause and effect 
relationship between that activity and significant disturbance to the species having to be proved’.188 These 
case-law developments indirectly facilitate future recovery-based litigation in the context of Article 6(2) of 
181 European Commission, supra note 52, p. 27. 
182 See more extensively on this topic in the context of Article 4 of the European Water Framework Directive: J.J.H. van Kempen, ‘Countering 
the Obscurity of Obligations in European Environmental Law: An Analysis of Article 4 of the European Water Framework Directive’, 
(2012) 24 Journal of Environmental Law, pp. 499-533. 
183 Cliquet et al., supra note 14, p. 276; Cliquet, supra note 25, pp. 537-538. 
184 See, for instance: Commission v France, supra note 84, para. 35.
185 Commission v Ireland, supra note 83, para. 26-30.
186 Ibid., para. 31. 
187 Ibid., para. 190. 
188 Grüne Liga Sachsen, supra note 107, para. 42; Commission v Spain, supra note 65, para. 142. 
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the Habitats Directive. Accordingly, whenever the Member States have set their conservation objectives, 
more detailed standards to evaluate the acceptability of ongoing decline will be available which will allow 
for more objective enforcement of the standstill obligation. Likewise, the fact that the CJEU explicitly allowed 
the use of exemptions, such as Article 6(4) of the Habitats Directive, indirectly points to the fact that the 
obligation at issue is an obligation of result.189
4.4.2. Safeguarding the recovery rationale: limited options to declassify Natura 2000 sites?
The comprehensive nature of the implicit restoration duties incumbent on the Member States by virtue of 
Article 6(2) of the Habitats Directive is further highlighted by the fact that the scope of this obligation is, as 
such, not limited to intentional acts, but equally covers any chance events that may occur, such as floods 
and wildfire. In her Opinion in the Commission v UK case, Advocate General Kokott refuted the argument of 
the United Kingdom that only non-natural deterioration is to be avoided, stating that measures to prevent 
natural developments that may cause the conservation status of species and habitats to deteriorate may be 
deemed necessary in order to comply with Article 6(2) of the Habitats Directive.190 In its final ruling in this 
case, however, the CJEU reasserted this rationale and indicated that Member States are therefore required 
to tackle non-intentional acts, and cannot limit their actions to intentional human activities.191 Whereas the 
CJEU did not expressly express its view on the question whether impacts such as climate change or sea-level 
rise should be tackled through Article 6(2) of the Habitats Directive, the European Commission still went 
on to clarify that the provision does not apply if a process cannot be influenced by active management.192
This again emphasizes the fact that Article 6(2) of the Habitats Directive is principally to be regarded as 
an obligation of result. The recent jurisprudential evolutions leave Member States relatively little leeway, 
since they confine options to declassify already degraded Natura 2000 sites. Instead of trying to get rid of 
the protected status of a degraded Natura 2000 site, Member States are expected to primarily focus on 
stopping the ongoing decline and, subsequently, allow its long-term recovery. Evidently, one could argue 
that such a rigid approach may be at odds with the proportionality principle as it requires Member States to 
invest in ambitious recovery measures in exchange for uncertain environmental gains. Ultimately, this could 
lead to relatively ineffective restoration programmes. It would considerably limit the Member States’ ability 
to prioritize restoration actions in a cost-effective manner. Indeed, few Member States will be found willing 
to dedicate infinite financial resources to the conservation and protection of sites with limited prospects of 
success, even when this is the result of their own failure to abide by the protection rules during the previous 
decades.193 
As indicated above, however, Member States are offered several, albeit limited, justification or excuse 
clauses in order to solve such a puzzle in the context of the Natura 2000 Network. For instance, a Member 
State can still try to justify deterioration or significant disturbance within the meaning of Article 6(2) of 
the Habitats Directive if it manages to successfully apply the derogation clause contained in Article 6(4) of 
the Habitats Directive. Moreover, in its ruling in the Italian Cascina Tre Pini case, which was already partly 
referred to above, the CJEU confirmed that a Member State is required to declassify a site on the list of 
SCIs when it is definitively no longer capable of contributing to the achievement of the objectives of the 
Habitats Directive and, accordingly, it is no longer warranted for the site to remain subject to the provisions 
of that Directive. Under such circumstances, the Member States are obliged to propose to the European 
Commission that the site be declassified.194 However, the CJEU hastened to underline in this ruling that a 
mere allegation of environmental degradation of a Natura 2000 site, made by the owner of land located 
on that site, cannot suffice to bring about such an adjustment to designated status of such as Natura 2000 
site. It is essential that the degradation makes the site irretrievably unsuitable to ensure the conservation 
189 See by analogy: Van Kempen, supra note 182, p. 526. 
190 Case C-6/04, Commission v United Kingdom, [2005] ECR I-9017, Opinion of AG Kokott, para. 18-22. 
191 Commission v United Kingdom, supra note 190, para. 34. 
192 European Commission, supra note 53, p. 55. 
193 Backes et al., supra note 134, pp. 25-30.
194 Cascina Tre Pini, supra note 175, para. 28.
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of natural habitats and of the wild fauna and flora or the setting up of the Natura 2000 Network, so that the 
site can definitively no longer contribute to the achievement of the objectives of the Habitats Directive, as 
set out in Articles 2 and 3. Therefore, not every single case of degradation of a Natura 2000 sites justifies 
its declassification.195 Accordingly, Member States are principally obliged to prevent or, as the case may 
be, remedy further incremental degradation instead of simply abandoning an existing Natura 2000 site in 
exchange for the designation of other areas with similar characteristics. 
Some might accuse the CJEU of rigidity, since the EU judges severely limit the discretion Member States 
enjoy in the context of the conservation and protection of Natura 2000 sites, especially when located in 
areas where important economic interests are at play. As a result of the fact that Member States were not 
allowed to let economic criteria prevail in the context of their national designation efforts, some Natura 
2000 sites are located in the close vicinity of industrial activities or port areas, which can put a heavy burden 
on the continuation of economic activities that frequently clash with preservation of at least some natural 
habitats. Even so, a more relaxed stance may lead Member States to believe that no shift towards more 
ambitious and short-term recovery policies is needed in order to stave off further degradation. It is also 
important here to point out that Member States are required to take the restoration possibilities of a site 
into consideration when selecting the ecologically most valuable sites for a particular habitat or species.196 
When evaluating the restoration possibilities of a site, the Member States need to take into account the 
scientific feasibility of the possible restoration actions.197 In other words, by designating a site as a Natura 
2000 site, a Member State already implicitly suggested that the conservation and restoration thereof is 
feasible and primordial in view of the achievement of its conservation objectives at national level. Only 
new, superseding circumstances linked to natural developments which could not have reasonably avoided 
by applying conservation measures seem acceptable to declassify a Natura 2000 site instead of prioritizing 
its restoration. 
4.5.  Beyond maintaining the status quo: proactive restoration measures through Article 6(2) of the 
Habitats Directive?
Now that it has been clearly established that Article 6(2) of the Habitats Directive does not merely focus 
on maintaining the status quo and, as the case may be, may require the competent authorities to issue 
prohibitions on activities which might lead to further deterioration of natural habitats or the disturbance 
of protected species, the question is whether Member States could also be forced to implement active 
restoration measures in order to comply with their obligations under Article 6(2) of the Habitats Directive, 
such as habitat restoration measures. This question is relevant because when faced with severe degradation, 
such proactive measures, aimed at the restoration of severely impacted habitats, are key in avoiding further 
deterioration. Along the same lines, actions aimed at creating new breeding grounds could be crucial for the 
recovery of species that are threatened by extinction through fragmentation. 
4.5.1. From benign neglect to active recovery?
The majority of the above-mentioned rulings of the ECJ/CJEU regarding Article 6(2) of the Habitats Directive 
related to the failure of Member States to adopt more stringent measures aimed at reducing the negative 
effects of ongoing activities that could lead to further degradation at Natura 2000 sites. It is therefore not 
surprising to see the European Commission focus almost exclusively on the prohibitive nature of Article 6(2) 
of the Habitats Directive while confining the duty to implement more robust restoration measures to 
Article 6(1) of the Habitats Directive, which more explicitly aims at the implementation of active conservation 
measures.198 This point of view seems to be underpinned by the CJEU’s ruling in the Orleans case, where 
195 Ibid., para. 30-31.
196 Annex III, A, c and Annex III, B, b to the Habitats Directive.
197 European Commission, Commission Implementing Decision of 11 July 2011 2011/484/EU concerning a site information format for Natura 
2000 sites, OJ L 198, 30.7.2011, p. 39.
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the Habitats Directive. Accordingly, whenever the Member States have set their conservation objectives, 
more detailed standards to evaluate the acceptability of ongoing decline will be available which will allow 
for more objective enforcement of the standstill obligation. Likewise, the fact that the CJEU explicitly allowed 
the use of exemptions, such as Article 6(4) of the Habitats Directive, indirectly points to the fact that the 
obligation at issue is an obligation of result.189
4.4.2. Safeguarding the recovery rationale: limited options to declassify Natura 2000 sites?
The comprehensive nature of the implicit restoration duties incumbent on the Member States by virtue of 
Article 6(2) of the Habitats Directive is further highlighted by the fact that the scope of this obligation is, as 
such, not limited to intentional acts, but equally covers any chance events that may occur, such as floods 
and wildfire. In her Opinion in the Commission v UK case, Advocate General Kokott refuted the argument of 
the United Kingdom that only non-natural deterioration is to be avoided, stating that measures to prevent 
natural developments that may cause the conservation status of species and habitats to deteriorate may be 
deemed necessary in order to comply with Article 6(2) of the Habitats Directive.190 In its final ruling in this 
case, however, the CJEU reasserted this rationale and indicated that Member States are therefore required 
to tackle non-intentional acts, and cannot limit their actions to intentional human activities.191 Whereas the 
CJEU did not expressly express its view on the question whether impacts such as climate change or sea-level 
rise should be tackled through Article 6(2) of the Habitats Directive, the European Commission still went 
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the Habitats Directive if it manages to successfully apply the derogation clause contained in Article 6(4) of 
the Habitats Directive. Moreover, in its ruling in the Italian Cascina Tre Pini case, which was already partly 
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Commission that the site be declassified.194 However, the CJEU hastened to underline in this ruling that a 
mere allegation of environmental degradation of a Natura 2000 site, made by the owner of land located 
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site. It is essential that the degradation makes the site irretrievably unsuitable to ensure the conservation 
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of natural habitats and of the wild fauna and flora or the setting up of the Natura 2000 Network, so that the 
site can definitively no longer contribute to the achievement of the objectives of the Habitats Directive, as 
set out in Articles 2 and 3. Therefore, not every single case of degradation of a Natura 2000 sites justifies 
its declassification.195 Accordingly, Member States are principally obliged to prevent or, as the case may 
be, remedy further incremental degradation instead of simply abandoning an existing Natura 2000 site in 
exchange for the designation of other areas with similar characteristics. 
Some might accuse the CJEU of rigidity, since the EU judges severely limit the discretion Member States 
enjoy in the context of the conservation and protection of Natura 2000 sites, especially when located in 
areas where important economic interests are at play. As a result of the fact that Member States were not 
allowed to let economic criteria prevail in the context of their national designation efforts, some Natura 
2000 sites are located in the close vicinity of industrial activities or port areas, which can put a heavy burden 
on the continuation of economic activities that frequently clash with preservation of at least some natural 
habitats. Even so, a more relaxed stance may lead Member States to believe that no shift towards more 
ambitious and short-term recovery policies is needed in order to stave off further degradation. It is also 
important here to point out that Member States are required to take the restoration possibilities of a site 
into consideration when selecting the ecologically most valuable sites for a particular habitat or species.196 
When evaluating the restoration possibilities of a site, the Member States need to take into account the 
scientific feasibility of the possible restoration actions.197 In other words, by designating a site as a Natura 
2000 site, a Member State already implicitly suggested that the conservation and restoration thereof is 
feasible and primordial in view of the achievement of its conservation objectives at national level. Only 
new, superseding circumstances linked to natural developments which could not have reasonably avoided 
by applying conservation measures seem acceptable to declassify a Natura 2000 site instead of prioritizing 
its restoration. 
4.5.  Beyond maintaining the status quo: proactive restoration measures through Article 6(2) of the 
Habitats Directive?
Now that it has been clearly established that Article 6(2) of the Habitats Directive does not merely focus 
on maintaining the status quo and, as the case may be, may require the competent authorities to issue 
prohibitions on activities which might lead to further deterioration of natural habitats or the disturbance 
of protected species, the question is whether Member States could also be forced to implement active 
restoration measures in order to comply with their obligations under Article 6(2) of the Habitats Directive, 
such as habitat restoration measures. This question is relevant because when faced with severe degradation, 
such proactive measures, aimed at the restoration of severely impacted habitats, are key in avoiding further 
deterioration. Along the same lines, actions aimed at creating new breeding grounds could be crucial for the 
recovery of species that are threatened by extinction through fragmentation. 
4.5.1. From benign neglect to active recovery?
The majority of the above-mentioned rulings of the ECJ/CJEU regarding Article 6(2) of the Habitats Directive 
related to the failure of Member States to adopt more stringent measures aimed at reducing the negative 
effects of ongoing activities that could lead to further degradation at Natura 2000 sites. It is therefore not 
surprising to see the European Commission focus almost exclusively on the prohibitive nature of Article 6(2) 
of the Habitats Directive while confining the duty to implement more robust restoration measures to 
Article 6(1) of the Habitats Directive, which more explicitly aims at the implementation of active conservation 
measures.198 This point of view seems to be underpinned by the CJEU’s ruling in the Orleans case, where 
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it clearly makes a distinction between ‘conservation measures’, as meant by Article 6(1) of the Habitats 
Directive and ‘protective measures’, as intended by Article 6(2) of the Habitats Directive.199 
Admittedly, in some of its rulings the CJEU has already indirectly opened the doors for a more proactive 
approach towards Article 6(2) of the Habitats Directive. Both in the ECJ’s 2002 ruling in the Commission v 
Ireland case200 and in its decision in the Spanish brown bear case,201 the EU judges assessed this issue and 
referred to the potential for recovery of the natural habitats or species concerned. This case law clearly 
points towards a more proactive interpretation of the non-regression clause, especially when Natura 2000 
sites are suffering from continuing degradation. And although the restoration focus of Article 6(2) of the 
Habitats Directive might not go as far as the robust measures required under Article 6(1) of the Habitats 
Directive, because the focus is more on avoiding or remedying ongoing and interim losses, it still paves the 
way for more robust restoration claims in the context of Article 6(2) of the Habitats Directive. 
4.5.2. Active restoration measures?
In spite of the clear hints towards the inclusion of a more restoration-oriented approach to the non-
regression obligation, the rulings in which the CJEU decisively held that proactive conservation measures 
are required under Article 6(2) of the Habitats Directive remain relatively scarce. However, stating that 
there is no room for active restoration measures under Article 6(2) of the Habitats Directive is a foregone 
conclusion. Back in 2002, Advocate General Léger already concluded in his Opinion in the above-mentioned 
Commission v Ireland case that Article 6(2) of the Habitats Directive had been violated because no measures 
likely to remedy the damage caused by the overgrazing had been implemented.202 Building on these findings, 
Advocate General Kokott stated in her Opinion in the 2005 Commission v UK case that Article 6(2) of the 
Habitats Directive ‘in fact points to an obligation to implement certain conservation measures’. This led the 
Advocate General to conclude that ‘it can be established only from the particular deterioration whether 
certain conduct must be prohibited or conservation measures adopted in order to avoid deterioration’.203 
Interestingly, the Advocate General referred to the example of scrub growth, which might cause the further 
degradation of open-land natural habitats. If not prevented by active human intervention, these habitats will 
therefore degrade further. In other words, human interventions in nature management are often needed in 
order to stave off further degradation, at least in the short term. Moreover, since the concept ‘conservation’, 
as defined by Article 1(a) of the Habitats Directive, encompasses ‘a series of measures required to maintain 
or restore the natural habitats and the populations of species of wild fauna and flora at a favourable status’, 
also restoration actions come into the picture. 
While the ECJ did not explicitly elaborate on the duty to establish proactive habitat restoration measures 
in the above-treated rulings, it did not explicitly reject the rationale used by both Advocate Generals either. 
The fact that the CJEU opened the door for the application of Article 6(4) of the Habitats Directive – which 
also contains the obligation to implement compensation measures in order to maintain the coherence 
of the Natura 2000 Network – its more recent case law indirectly highlights the room available for the 
implementation of ecological restoration measures in the context of Article 6(2) of the Habitats Directive. 
Indeed, given the fact that both Article 6(2) and 6(3) of the Habitats Directive aim to ensure the same level 
of protection, it would be illogical to exclude the use of active restoration actions that go beyond mere 
passive protection measures in the context of the former provision. 
Moreover, it can be indirectly inferred from the 2016 ruling in the Orleans case that active restoration 
measures that do not lead to further deterioration of a site definitely qualify as appropriate measures in the 
context of Article 6(2) of the Habitats Directive. Yet, since this was not the case for the habitat restoration 
measures that had been integrated into the spatial development plan for the Antwerp Port Expansion – for 
they were basically meant to offset future damage – the CJEU repudiated their implementation as Article 6(2) 
199 Orleans, supra note 112, para. 32. 
200 Commission v Ireland, supra note 83, para. 31. 
201 Commission v Spain, supra note 65, para. 190. 
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203 Commission v UK, supra note 73, Opinion of AG Kokott, para. 19. 
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measures.204 A contrario, however, genuine restoration measures aimed at halting ongoing deterioration by 
restoring degraded habitats or recreating new wetlands might still qualify as genuine protective measures 
under Article 6(2) of the Habitats Directive. This is especially the case if such actions are needed in order to 
remedy a failure on the part of the Member State to enforce Article 6(2) of the Habitats Directive since the 
time of designation of the site. 
In this respect, the CJEU’s above-mentioned decision in the Italian Cascina Tre Pini case needs to 
be brought back to attention, as it explicitly reasserted the duty that rested on a Member State to take 
measures to safeguard its Natura 2000 sites from further deterioration. And while the CJEU did not explicitly 
refer to recovery measures, as did Advocate General Kokott in her Opinion,205 the implicit rationale of this 
ruling indirectly underscored the need for restoration measures in the context of Article 6(2) of the Habitats 
Directive, albeit more as corrective actions in order to amend earlier shortcomings.206 Some years earlier, 
the European Commission also appeared to present a similar rationale when questioned about its actions 
directed against the Netherlands with regard to the deteriorated conservation status of the Western Scheldt 
Natura 2000 site as a result of navigation and flood protection projects. In view of the uncertainty at the time 
as to the concrete implementation of the flooding of the Hedwige polder, which was deemed necessary to 
avoid further deterioration in light of recent and past dredging works, it held that ‘the Netherlands is obliged 
to take appropriate measures to restore the Western Scheldt estuary to favourable conservation status and 
to avoid further deterioration’.207 Admittedly, the Commission did refer to both Article 6(1) and 6(2) of the 
Habitats Directive in this respect, which adds to the existing confusion. Either way, recovery measures can 
be deemed encompassed under Article 6(2) of the Habitats Directive both as a remedial measure to remedy 
a past implementation deficit as well as means to halt an ongoing deterioration.
Interestingly, the Netherlands provide yet another interesting example as to the use of restoration 
measures in the context of Article 6(2) of the Habitats Directive. When implementing the Programmatic 
Approach to Nitrogen, the Dutch Government presented the use of habitat restoration and recovery 
measures in the context of Article 6(2) of the Habitats Directive. By means of the envisaged restoration 
strategies, the Dutch Government aims to halt the continuing deterioration of natural habitats due to the 
adverse atmospheric nitrogen impacts. Such measures include measures against acidification by adding 
basic substances and/or restoration of the water cycle, the removal of nitrogen by excavation, dredging, 
moving, burning or litter removal and interventions in the vegetal succession by coppice management, for 
instance.208 
5. Conclusions and outlook
On paper, the EU’s ecosystem restoration targets appear impressive and ambitious. Even so, the lack of 
clear-cut definitions of key concepts, such as degradation, the applicable baseline scenario and restoration, 
and the lack of a comprehensive legislative framework aimed at implementing this shift towards recovery, 
has given rise to mounting criticism, with some authors holding that the short-term achievement of these 
targets is impractical since it would require comprehensive restoration programmes to be implemented over 
large tracts of lands.209 The critics might be right. The 2015 mid-term review of the EU Biodiversity Strategy 
to 2020 indicated that the restoration targets are still far from being achieved.210 The majority of habitats 
and species that already had an unfavourable conservation status are maintaining this status, and some 
have been deteriorating even further. In addition, across the wider landscape, the ongoing deterioration 
of valuable nature has not been halted since 2010. It is therefore fair to say that the ongoing degradation 
204 Orleans, supra note 112, para. 39; Sweetman, supra note 69, para. 38. 
205 Opinion AG Kokott, supra note 174, para. 50.
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it clearly makes a distinction between ‘conservation measures’, as meant by Article 6(1) of the Habitats 
Directive and ‘protective measures’, as intended by Article 6(2) of the Habitats Directive.199 
Admittedly, in some of its rulings the CJEU has already indirectly opened the doors for a more proactive 
approach towards Article 6(2) of the Habitats Directive. Both in the ECJ’s 2002 ruling in the Commission v 
Ireland case200 and in its decision in the Spanish brown bear case,201 the EU judges assessed this issue and 
referred to the potential for recovery of the natural habitats or species concerned. This case law clearly 
points towards a more proactive interpretation of the non-regression clause, especially when Natura 2000 
sites are suffering from continuing degradation. And although the restoration focus of Article 6(2) of the 
Habitats Directive might not go as far as the robust measures required under Article 6(1) of the Habitats 
Directive, because the focus is more on avoiding or remedying ongoing and interim losses, it still paves the 
way for more robust restoration claims in the context of Article 6(2) of the Habitats Directive. 
4.5.2. Active restoration measures?
In spite of the clear hints towards the inclusion of a more restoration-oriented approach to the non-
regression obligation, the rulings in which the CJEU decisively held that proactive conservation measures 
are required under Article 6(2) of the Habitats Directive remain relatively scarce. However, stating that 
there is no room for active restoration measures under Article 6(2) of the Habitats Directive is a foregone 
conclusion. Back in 2002, Advocate General Léger already concluded in his Opinion in the above-mentioned 
Commission v Ireland case that Article 6(2) of the Habitats Directive had been violated because no measures 
likely to remedy the damage caused by the overgrazing had been implemented.202 Building on these findings, 
Advocate General Kokott stated in her Opinion in the 2005 Commission v UK case that Article 6(2) of the 
Habitats Directive ‘in fact points to an obligation to implement certain conservation measures’. This led the 
Advocate General to conclude that ‘it can be established only from the particular deterioration whether 
certain conduct must be prohibited or conservation measures adopted in order to avoid deterioration’.203 
Interestingly, the Advocate General referred to the example of scrub growth, which might cause the further 
degradation of open-land natural habitats. If not prevented by active human intervention, these habitats will 
therefore degrade further. In other words, human interventions in nature management are often needed in 
order to stave off further degradation, at least in the short term. Moreover, since the concept ‘conservation’, 
as defined by Article 1(a) of the Habitats Directive, encompasses ‘a series of measures required to maintain 
or restore the natural habitats and the populations of species of wild fauna and flora at a favourable status’, 
also restoration actions come into the picture. 
While the ECJ did not explicitly elaborate on the duty to establish proactive habitat restoration measures 
in the above-treated rulings, it did not explicitly reject the rationale used by both Advocate Generals either. 
The fact that the CJEU opened the door for the application of Article 6(4) of the Habitats Directive – which 
also contains the obligation to implement compensation measures in order to maintain the coherence 
of the Natura 2000 Network – its more recent case law indirectly highlights the room available for the 
implementation of ecological restoration measures in the context of Article 6(2) of the Habitats Directive. 
Indeed, given the fact that both Article 6(2) and 6(3) of the Habitats Directive aim to ensure the same level 
of protection, it would be illogical to exclude the use of active restoration actions that go beyond mere 
passive protection measures in the context of the former provision. 
Moreover, it can be indirectly inferred from the 2016 ruling in the Orleans case that active restoration 
measures that do not lead to further deterioration of a site definitely qualify as appropriate measures in the 
context of Article 6(2) of the Habitats Directive. Yet, since this was not the case for the habitat restoration 
measures that had been integrated into the spatial development plan for the Antwerp Port Expansion – for 
they were basically meant to offset future damage – the CJEU repudiated their implementation as Article 6(2) 
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measures.204 A contrario, however, genuine restoration measures aimed at halting ongoing deterioration by 
restoring degraded habitats or recreating new wetlands might still qualify as genuine protective measures 
under Article 6(2) of the Habitats Directive. This is especially the case if such actions are needed in order to 
remedy a failure on the part of the Member State to enforce Article 6(2) of the Habitats Directive since the 
time of designation of the site. 
In this respect, the CJEU’s above-mentioned decision in the Italian Cascina Tre Pini case needs to 
be brought back to attention, as it explicitly reasserted the duty that rested on a Member State to take 
measures to safeguard its Natura 2000 sites from further deterioration. And while the CJEU did not explicitly 
refer to recovery measures, as did Advocate General Kokott in her Opinion,205 the implicit rationale of this 
ruling indirectly underscored the need for restoration measures in the context of Article 6(2) of the Habitats 
Directive, albeit more as corrective actions in order to amend earlier shortcomings.206 Some years earlier, 
the European Commission also appeared to present a similar rationale when questioned about its actions 
directed against the Netherlands with regard to the deteriorated conservation status of the Western Scheldt 
Natura 2000 site as a result of navigation and flood protection projects. In view of the uncertainty at the time 
as to the concrete implementation of the flooding of the Hedwige polder, which was deemed necessary to 
avoid further deterioration in light of recent and past dredging works, it held that ‘the Netherlands is obliged 
to take appropriate measures to restore the Western Scheldt estuary to favourable conservation status and 
to avoid further deterioration’.207 Admittedly, the Commission did refer to both Article 6(1) and 6(2) of the 
Habitats Directive in this respect, which adds to the existing confusion. Either way, recovery measures can 
be deemed encompassed under Article 6(2) of the Habitats Directive both as a remedial measure to remedy 
a past implementation deficit as well as means to halt an ongoing deterioration.
Interestingly, the Netherlands provide yet another interesting example as to the use of restoration 
measures in the context of Article 6(2) of the Habitats Directive. When implementing the Programmatic 
Approach to Nitrogen, the Dutch Government presented the use of habitat restoration and recovery 
measures in the context of Article 6(2) of the Habitats Directive. By means of the envisaged restoration 
strategies, the Dutch Government aims to halt the continuing deterioration of natural habitats due to the 
adverse atmospheric nitrogen impacts. Such measures include measures against acidification by adding 
basic substances and/or restoration of the water cycle, the removal of nitrogen by excavation, dredging, 
moving, burning or litter removal and interventions in the vegetal succession by coppice management, for 
instance.208 
5. Conclusions and outlook
On paper, the EU’s ecosystem restoration targets appear impressive and ambitious. Even so, the lack of 
clear-cut definitions of key concepts, such as degradation, the applicable baseline scenario and restoration, 
and the lack of a comprehensive legislative framework aimed at implementing this shift towards recovery, 
has given rise to mounting criticism, with some authors holding that the short-term achievement of these 
targets is impractical since it would require comprehensive restoration programmes to be implemented over 
large tracts of lands.209 The critics might be right. The 2015 mid-term review of the EU Biodiversity Strategy 
to 2020 indicated that the restoration targets are still far from being achieved.210 The majority of habitats 
and species that already had an unfavourable conservation status are maintaining this status, and some 
have been deteriorating even further. In addition, across the wider landscape, the ongoing deterioration 
of valuable nature has not been halted since 2010. It is therefore fair to say that the ongoing degradation 
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renders the achievement of the ambitious restoration targets an even less realistic policy target. The 
simple fact that all Member States failed to honour their pledge to propose a sound national restoration 
prioritization framework and the many examples of unsound management of Natura 2000 sites over the 
past decades211 indicate that no short-term improvement is to be expected in this respect.212
As showcased by the analysis above, the non-regression clause contained in Article 6(2) of the Habitats 
Directive may serve as a legally enforceable instrument to oblige Member States to make the shift towards 
more progressive recovery policies, at least for their Natura 2000 sites that are currently in a degraded 
status. The case law analysis referred to above has indicated a threefold relevance of Article 6(2) of the 
Habitats Directive in light of the EU’s restoration targets. 
First, there is the wide material scope of Article 6(2) of the Habitats Directive, which makes it a very 
promising legal tool to avoid any further degradation, regardless of the origin thereof, at least in the context 
of Natura 2000 sites. Most importantly, it also covers cases of diffuse damage and pollution, which often 
fall outside the realm of other EU environmental directives such as the EIA Directive and the Environmental 
Liability Directive. In an ideal world, Article 6(2) of the Habitats Directive is thus used by Member States to 
create a more favourable departing point, from which the achievement of the more ambitious recovery 
actions required by Article 6(1) of the Habitats Directive becomes possible. Past, interim and current 
losses are to be tackled through Article 6(2) of the Habitats Directive as long as they give rise to ongoing 
degradation of Natura 2000 sites. 
Second, as demonstrated, the relevance of Article 6(2) goes beyond the introduction of mere passive 
restoration actions and prescriptions. Substantively speaking, the provision also requires Member States to 
assess possible impairments vis-à-vis the applicable conservation and/or restoration targets, which points 
to a relatively low applicable de minimis threshold given the imperative improvement which is prevalent. 
Yet, even more interestingly, the use of the designation date of a Natura 2000 site as a well-established 
reference scenario might render the positive outcome of restoration litigation against Member States, both 
before EU and national courts, ever more likely and urges Member State to tackle additional interim losses 
linked to past non-compliance by implementing active recovery measures. As a result, the CJEU modestly 
opens the door for restoration claims which are based on the poor enforcement of the protection and 
conservation duties in previous decades. 
Since the poor implementation of the conservation duties in Natura 2000 sites has been singled out as 
one of the major focal points in the REFIT Fitness Check, Article 6(2) of the Habitats Directive is expected to 
play a crucial role in safeguarding the remediation of these implementation deficits and, as a result thereof, 
in achieving the ambitious restoration targets. 
Third, the available case law indicates that active restoration measures can be required in order to 
comply with Article 6(2) of the Habitats Directive, especially in instances where such actions are deemed 
necessary to halt the ongoing degradation. Whereas such actions are not specifically aimed at achieving the 
applicable conservation actions, they still have to remedy the biodiversity losses caused by non-compliance 
with the conservation duties since the designation of the Natura 2000 sites. 
Conclusively, it is rather ironic to note that a standstill clause that was originally intended to halt ongoing 
losses might ultimately constitute one the most important legal instrument to urge Member States to pursue 
more ambitious restoration and recovery policies. Obviously, progressive case law developments before the 
CJEU as regards the application of Article 6(2) of the Habitats Directive, even when endorsed by national 
courts, will be but one step towards the achievement of the EU restoration targets. Given the fact that only 
a limited selection of cases ever reaches the EU courts in Luxembourg, it would certainly be naïve to think 
that the case law developments at EU level alone are powerful enough to speed up the restoration of the 
EU ecosystems in their entirety. Some may even dismiss the rigor reflected in recent case law as an obstacle 
to smart governance and more cost-effective prioritization of restoration actions, which is evidently crucial 
in view of the existing budgetary constraints. Indeed, a mere legalist approach to ecological restoration fails 
211 S. Leemans, ‘Preventing paper parks: How to make the EU Nature Laws work’, WWF UK (2017), <http://www.wwf.eu/?291910/Preventing-
Paper-Parks-How-to-make-the-EU-nature-laws-work> (accessed 10 February 2017). 
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to grasp the more comprehensive nature of the restoration challenges that lie before us, which are best 
addressed through a participatory and deliberative approach including all relevant stakeholders. However, 
these more deliberative approaches are to be framed within a progressive restoration logic, as is evident from 
the CJEU’s case law. Moreover, the case law of the CJEU cannot be interpreted as overly rigid given the leeway 
it leaves to the Member States in implementing concrete measures to address the current degradation. The 
rationale used by the EU judges may therefore inspire both environmentalists and competent authorities to 
step up the implementation of the EU’s important ecological restoration commitments, at least in the context 
of Natura 2000. It serves as a clear warning that, rather than losing oneself in eternal standoffs before courts, 
private landowners, environmentalists and public authorities should focus on forging innovative alliances 
aimed at the recovery of our most treasured natural sites in the EU.    
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one of the major focal points in the REFIT Fitness Check, Article 6(2) of the Habitats Directive is expected to 
play a crucial role in safeguarding the remediation of these implementation deficits and, as a result thereof, 
in achieving the ambitious restoration targets. 
Third, the available case law indicates that active restoration measures can be required in order to 
comply with Article 6(2) of the Habitats Directive, especially in instances where such actions are deemed 
necessary to halt the ongoing degradation. Whereas such actions are not specifically aimed at achieving the 
applicable conservation actions, they still have to remedy the biodiversity losses caused by non-compliance 
with the conservation duties since the designation of the Natura 2000 sites. 
Conclusively, it is rather ironic to note that a standstill clause that was originally intended to halt ongoing 
losses might ultimately constitute one the most important legal instrument to urge Member States to pursue 
more ambitious restoration and recovery policies. Obviously, progressive case law developments before the 
CJEU as regards the application of Article 6(2) of the Habitats Directive, even when endorsed by national 
courts, will be but one step towards the achievement of the EU restoration targets. Given the fact that only 
a limited selection of cases ever reaches the EU courts in Luxembourg, it would certainly be naïve to think 
that the case law developments at EU level alone are powerful enough to speed up the restoration of the 
EU ecosystems in their entirety. Some may even dismiss the rigor reflected in recent case law as an obstacle 
to smart governance and more cost-effective prioritization of restoration actions, which is evidently crucial 
in view of the existing budgetary constraints. Indeed, a mere legalist approach to ecological restoration fails 
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to grasp the more comprehensive nature of the restoration challenges that lie before us, which are best 
addressed through a participatory and deliberative approach including all relevant stakeholders. However, 
these more deliberative approaches are to be framed within a progressive restoration logic, as is evident from 
the CJEU’s case law. Moreover, the case law of the CJEU cannot be interpreted as overly rigid given the leeway 
it leaves to the Member States in implementing concrete measures to address the current degradation. The 
rationale used by the EU judges may therefore inspire both environmentalists and competent authorities to 
step up the implementation of the EU’s important ecological restoration commitments, at least in the context 
of Natura 2000. It serves as a clear warning that, rather than losing oneself in eternal standoffs before courts, 
private landowners, environmentalists and public authorities should focus on forging innovative alliances 
aimed at the recovery of our most treasured natural sites in the EU.    
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Abstract  
 
The past decades have seen a steady increase in the use of habitat restoration as an 
instrument to reconcile project development with the no net loss of biodiversity as required 
under the EU Nature Directives. However, increasingly habitat restoration efforts are used 
as a ‘one-size-fits-all’-solution in order to bypass the stringent application of the prevention 
principle for plans or projects that are fundamentally incompatible with the objectives of the 
EU Nature Directives. This article, which reviews the recent legal developments at EU level 
by means of a case-study of the alignment between the recent expansion plan of the Port 
of Antwerp and the conservation of the nearby EU protected sites, submits that additional 
restraint is in order. The strong reliance on the prevention and the precautionary principle 
by the Court of Justice of the EU in its recent jurisprudence suggests that restoration should 
remain a last resort option. If not, it might turn into a perverse incentive for unfettered 
unsustainable development, since it presupposes that any damage to nature will be 
repairable. 
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PROACTIVE HABITAT RESTORATION AND THE AVOIDANCE  
OF ADVERSE EFFECTS ON PROTECTED AREAS: DEVELOPMENT 
PROJECT REVIEW IN EUROPE AFTER ORLEANS
Hendrik Schoukensa
1. Introduction 
The ports of Europe are major logistic trading hubs and have been so since the Middle Ages —
taking in, storing, and dispatching goods and cargo from all over the world to the continental 
hinterland. With economic globalization and the growing importance of climate change and 
security threats in recent decades, the value of ports for Europe’s economies has increased and 
will continue to do so.1 Ports are major engines for growth in Europe2 and handle 90% of the 
continent’s international trade.3 Many port authorities are understandably eager to expand to fully 
realize their growth potential and adapt to new developments in international maritime 
commerce. Such expansion will give rise, however, to significant environmental impacts, such as 
habitat destruction, harmful emissions, and water pollution, often exacerbating the already 
                                                          
a Department of European, Public and International Law, University of Ghent, Belgium. Contact: 
Hendrik.Schoukens@UGent.be. 
1 European Commission, Strategic Goals and Recommendations for the EU’s Maritime 
Transport Policy Until 2018, COM (2009) 8 final (Jan. 21, 2009).
2 European Commission, Ports: An Engine for Growth, COM (2013) 295 final (May 23, 2013).
3 European Commission, An Integrated Maritime Policy for the European Union, COM (2007) 
575 final (Oct. 10, 2007).
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degraded status of vulnerable estuarine ecosystems. This means that new port development must 
be reconciled with environmental protection requirements, such as those in the EU Birds 
Directive and Habitats Directive (collectively, the “Nature Directives”).4
Because parts of estuaries and coastal areas are often already protected as Special 
Protection Areas (SPAs) under the Birds Directive and as Special Areas of Conservation (SACs) 
under the Habitats Directive, the sites together comprising the Natura 2000 network,5 proposals 
for new port development have to be based on a thorough understanding of the protection duties 
contained in these laws.6 Most notably, Article 6(3) of the Habitats Directive establishes 
procedural and substantive requirements to be followed when granting planning permission for 
projects likely to significantly damage a Natura 2000 site.7 Although there is some room for 
                                                          
4 Council Directive 79/409, 1979 O.J (L 103) 1 (EEC); Council Directive 92/43, 1992 O.J. (L 
206) 7 (EEC).
5 “Natura 2000 Network” is the term used to describe the network of protected areas set out by 
the Nature Directives. Stretching over 18 % of the EU’s land area and over almost 6% of its 
marine territory, the network is the largest coordinated network of protected areas in the world.
Natura 2000, EUROPEAN COMMISSION,
http://ec.europa.eu/environment/nature/natura2000/index_en.htm (last visited March 19, 2017).   
6 European Commission, Guidance on the Implementation of the Birds and Habitats Directive in 
Estuaries and Coastal Zones 9–10 (Jan. 2011), 
http://ec.europa.eu/environment/nature/natura2000/management/docs/Estuaries-EN.pdf (last 
visited March 19, 2017)
7 See Peter Scott, Appropriate Assessment: A Paper Tiger, in THE HABITATS DIRECTIVE: A
DEVELOPER’S OBSTACLE COURSE? 103 (Gregory Jones ed., 2012). 
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balancing ecological and economic concerns through the application, for example, of the 
exception procedure in Article 6(4) of the Habitats Directive,8 the implementation of this 
derogation provision has caused increasing unease and frustration among port authorities and the 
companies that work with them. When there is geographical overlap between protected marine or 
estuarine habitats and potential port extension zones, there can be a sharp rise in the level of 
conflict between development and protection interests.9
In the past, little regard was shown for nature protection areas in ports or in places that 
might be impacted by port expansion.10 This neglect proved troublesome, however, in the face of 
                                                          
8 See Rebecca Clutten & Isabella Tafur, Are Imperative Reasons Imperiling the Habitats 
Directive? An Assessment of Article 6(4) and the IROPI Exception, in THE HABITATS DIRECTIVE:
A DEVELOPER’S OBSTACLE COURSE? 167–182 (Gregory Jones ed., 2012).
9 See generally ERIC VAN HOOYDONCK, THE IMPACT OF EU ENVIRONMENTAL LAW ON PORTS AND 
WATERWAYS, INCLUDING A PROPOSAL FOR THE CREATION OF PORTUS 2010, A COHERENT EU
NETWORK OF STRATEGIC PORT DEVELOPMENT AREAS (2006). 
10 In its notable ruling on the port expansion in the Stour and Orwell Estuary, the United 
Kingdom declined to designate inter-tidal habitats that were eligible as SPAs because they were 
located in future port expansion zones. The European Court of Justice (ECJ) finally held the UK 
authorities should not have granted consent for development in sites that had been wrongly 
excluded from SPA consideration on socio-economic grounds. Case C-44/95, Regina v Sec’y of
State for the Envt. ex parte Royal Soc’y for the Protection of Birds, 1996 E.C.R. I-03805. See 
also Hendrik Schoukens & Hans Woldendorp, Sites Selection and Designation under the 
Habitats and Birds Directives: A Sisyphean Task, in THE HABITATS DIRECTIVE IN ITS EU
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increased judicial scrutiny of development proposals in national and EU courts in light of the
protection duties set out by the Nature Directives.11 Notwithstanding the fact that varying 
standards of review have been applied by national courts that were increasingly asked to respond 
to challenges to development proposals,12 the particularly sharp rise in the number of legal 
challenges to the construction of new port facilities suggests that this is an especially sensitive 
subject.13 Although for the most part legal proceedings do not succeed in blocking the 
construction of new port facilities, they do create increased business risks and time delays.14
This is the context in which an integrated approach to nature conservation in port areas 
has been explored – an approach in which biodiversity offsets and restoration actions might play 
an increasingly important role for aligning further expansion with nature conservation. Offsets 
are compensatory actions intended to repair the residual impacts that a development will have on 
                                                          
ENVIRONMENTAL LAW CONTEXT: EUROPEAN NATURE’S BEST HOPE? 31–55 (Charles-Hubert Born 
et al. eds., 2015).  
11 Hendrik Schoukens & Kees Bastmeijer, Species Protection in the European Union: How Strict 
is Strict?, in THE HABITATS DIRECTIVE IN ITS EU ENVIRONMENTAL LAW CONTEXT: EUROPEAN 
NATURE’S BEST HOPE? 129–133 (Charles-Hubert Born et al. eds., 2015).
12 Geoffrey Wandesforde-Smith & Nicholas S.J. Watts, Wildlife Conservation and Protected 
Areas: Politics, Procedure, and the Performance of Failure Under the EU Birds and Habitats 
Directives, 17 J. OF INT’L WILDLIFE L. & POL’Y 62 (2014).
13 Roger Morris & Chris Gibson, Port Development and Nature Conservation – Experiences in 
England Between 1994 and 2005, 50 OCEAN & COASTAL MGMT. 453 (2007).
14 Roger Morris, The Application of the Habitats Directive in the UK: Compliance or Gold 
Plating?, 28 LAND USE POL’Y 361 (2011).
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the environment, with the goal of achieving no net loss of biodiversity.15 Such actions might 
involve both the creation of new habitat in locations where it did not previously exist and habitat 
restoration and re-creation in places where habitats are degraded or have only recently been 
removed.16
 In theory, if the progressive use of offsets can align projects with the substantive 
requirements of EU nature conservation law, recourse to Article 6(4) derogation procedure and 
its associated risks and delays can be avoided. The notion is that by anticipating the beneficial 
effects of new habitat creation, or other restoration or enhancement measures that are functionally 
linked to a project, when the project is assessed, developers can reduce the overall adverse 
impacts of new development to the point that they are entitled to project approval under Article 
6(3). This would effectively side-step the obstacle to development that stems from the 
unfavourable conservation status of many of the protected areas that are part of the Natura 2000 
Network.17
The recent Regional Development Implementation Plan for the Port of Antwerp brings 
these issues into sharp focus. To offset impairments to EU protected nature sites that would result 
from the construction of a new Saeftinghe Dock on the left bank the Scheldt estuary, the port 
                                                          
15 See, e.g., Toby Gardner et al., Biodiversity Offsets and the Challenge of Achieving a No Net Loss,
27 CONSERVATION BIOLOGY 1254 (2013). 
16 Roger Morris et al., The Creation of Compensatory Habitat – Can it Secure Sustainable 
Development?, 14 J. FOR NATURE CONSERVATION 106 (2006). 
17 See Hendrik Schoukens & An Cliquet, Mitigation and Compensation under EU Nature 
Conservation Law in the Flemish Region: Beyond the Deadlock for Development Projects,
UTRECHT L. REV., May 2014, at 194. 
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authority proposed an integrated nature creation scheme that would arguably achieve the 
conservation objectives of EU law more effectively than possible alternatives (Figure 1). The 
Court of Justice of the EU (CJEU) disagreed and ruled in its 2016 Orleans decision that the 
nature creation scheme was incompatible with the preventative approach to nature conservation 
that is at the heart of the Habitats Directive.18
[Figure 1 about here] 
This article analyses the legal and factual underpinnings of the Orleans case, outlining the 
most relevant legal considerations to be taken into account when integrating habitat restoration 
and creation efforts in a spatial planning procedure. It also points to some broader lessons that 
can be learned about the use of habitat creation and restoration measures to make port 
development, and by extension other major development proposals, more consonant with EU 
nature protection law as the CJEU has now defined it.  
2. A Simple Theory: Article 6 of the Habitats Directive as a Benchmark for Project 
Development in the Context of Natura 2000 
Article 6 of the Habitats Directive contains the basic protection rules for Natura 2000 sites and 
serves as a logical starting point for a legal analysis of the leeway that is left for project 
development under European law. Most importantly, the assessment rules included in Articles 
                                                          
18 Joined Cases C-387/15 & C-388/15, Hilde Orleans and Others v. Vlaams Gewest, 2016 EUR-
Lex 583 (July 21, 2016).
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6(3) and 6(4) of the Directive establish whether future port developments are likely to be 
jeopardized because they endanger the long-term survival and/or recovery of the coastal and 
estuarine habitats present where development is planned. However, the more generic 
conservation duties laid down in Article 6(1) and 6(2) also have an important bearing on the 
room left for harmful development in the context of Natura 2000. 
Text of Article 6, Habitats Directive 
1. For special areas of conservation, Member States shall establish the necessary conservation 
measures involving, if need be, appropriate management plans specifically designed for the sites 
or integrated into other development plans, and appropriate statutory, administrative or
contractual measures which correspond to the ecological requirements of the natural habitat types 
in Annex I and the species in Annex II present on the sites. 
2. Member States shall take appropriate steps to avoid, in the special areas of conservation, the
deterioration of natural habitats and the habitats of species as well as disturbance of the species 
for which the areas have been designated, in so far as such disturbance could be significant in 
relation to the objectives of this Directive. 
3. Any plan or project not directly connected with or necessary to the management of the site but 
likely to have a significant effect thereon, either individually or in combination with other plans 
or projects, shall be subject to appropriate assessment of its implications for the site in view of 
the site's conservation objectives. In the light of the conclusions of the assessment of the 
implications for the site and subject to the provisions of paragraph 4, the competent national 
authorities shall agree to the plan or project only after having ascertained that it will not adversely 
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affect the integrity of the site concerned and, if appropriate, after having obtained the opinion of 
the general public. 
4. If, in spite of a negative assessment of the implications for the site and in the absence of 
alternative solutions, a plan or project must nevertheless be carried out for imperative reasons of 
overriding public interest, including those of a social or economic nature, the Member State shall 
take all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is 
protected. It shall inform the Commission of the compensatory measures adopted. 
Where the site concerned hosts a priority natural habitat type and/or a priority species, the only 
considerations which may be raised are those relating to human health or public safety, to 
beneficial consequences of primary importance for the environment or, further to an opinion from 
the Commission, to other imperative reasons of overriding public interest. 
2.1. Article 6(1) of the Habitats Directive: The Positive Conservation Principle 
Under Article 6(1) of the Habitats Directive, Member States have an obligation for positive 
conservation, meaning that they are required to take the conservation measures necessary to 
ensure continuation of the habitat types and species present on sites listed for protection in 
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Annexes I and II of the Directive.19 This provision is only applicable to SACs.20 The listed sites 
must be maintained at a favourable conservation status or, as the case may be, must be restored to 
that status.21 Article 6(1) thus has an important bearing on what Member States are required to 
do for Natura 2000 sites that currently have an unfavourable conservation status.22
While the Directive is silent on the question of whether favourable conservation status 
must be achieved at the individual site level or in aggregate at the national level,23 there is no 
                                                          
19 EUROPEAN COMMISSION, Managing Natura 2000 Sites, The Provisions of Article 6 of the 
‘Habitats’ Directive 92/43/ECC 16 (2000), 
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.
pdf (last visited March 19, 2017).
20 However, according to Article 4(1) of the Birds Directive, the species mentioned in Annex I 
shall be the subject of special conservation measures concerning their habitat in order to ensure 
their survival and reproduction in their area of distribution. Council Directive 79/409, 1979 O.J 
(L 103) 1 (EEC).
21 EUROPEAN COMMISSION, Establishing Conservation Measures for Natura 2000 Sites (2014), 
http://ec.europa.eu/environment/nature/natura2000/management/docs/conservation%20measures.
pdf.
22 Hendrik Schoukens, Atmospheric Nitrogen Deposition and the Habitats Directive: Tinkering 
with the Law in the Face of the Precautionary Principle? NORDIC ENVTL. L. J., NO. 2., 25, 28–29
(2015). 
23 However, the CJEU seems to indicate that the conservation objectives are not only to be achieved 
at national level but must also be realized at individual site level. See Case C-258/11, Sweetman 
and Others v. Pleanála, 2013 EUR-Lex 220, para. 46; see also Hendrik Schoukens, The Ruling of 
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question that Member States must consider ambitious recovery programmes for Natura 2000 sites 
that now have unfavourable conservation status because of past environmental degradation.24
According to the 2015 Nature Report, 85% of the EU’s wetland habitats and 66% of the EU’s 
marine habitats currently have an unfavourable conservation status,25 which is why port 
authorities have to take the adverse effects of port expansion as well as their autonomous nature 
recovery and restoration duties very seriously. Whenever protected coastal or marine habitats are 
already degraded due to a combination, for instance, of dredging, habitat fragmentation, and land 
conversion in prior decades, restoration objectives must be set at site level. In cases where active 
on-site management measures have already been implemented or where previous damage 
substantially limits the room for recovery, more robust and ambitious restoration or re-creation 
measures may be needed. They could include the re-creation of previously lost wetlands, mud 
flats, and tidal marshes.  
Article 6(1) of the Habitats Directive does not establish an explicit deadline for the 
achievement of favourable conservation status for adversely affected protected areas. The CJEU 
recently indicated, however, that conservation and restoration measures need to be put in place no 
                                                          
the Court of Justice in Sweetman: How to Avoid a Death by a Thousand Cuts?, ELNI REVIEW 2
(2014). 
24 An Cliquet, Kris Decleer & Hendrik Schoukens, Restoring Nature in the EU: The Only Way is 
Up? in THE HABITATS DIRECTIVE IN ITS EU ENVIRONMENTAL LAW CONTEXT 275 (Charles Hubert 
Born et. al., eds. 2015).
25 EUROPEAN ENVIRONMENT AGENCY, STATE OF NATURE IN THE EU: RESULTS FROM THE 
REPORTING UNDER THE NAT http://www.eea.europa.eu/publications/state-of-nature-in-the-eu (last 
visited March 19, 2017).. 
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fewer than six years after a Natura 2000 site is added to the list of Sites of Community 
Importance.26 These conservation and restoration duties apply irrespective of the presence of 
future expansion plans, which might be prone to further exacerbating the conservation status of 
the protected habitats or species present in the port area.  
2.2. Article 6(2) of the Habitats Directive: The Non-Regression Principle 
Article 6(2) of the Habitats Directive requires Member States to take appropriate steps to avoid 
the deterioration of natural habitats and the disturbance of species. This obligation to protect 
nature under a non-regression principle plays an increasing role in determining how much room 
for manoeuvre Member States have when contemplating development projects, especially 
harbour expansions in estuaries that are already degraded. 
At first sight, the standard of protection imposed by Article 6(2) appears to be relatively 
high.27 Although there is some confusion about whether Member States have to prohibit all forms 
of deterioration, including those that may not give rise to significant impacts on a Natura 2000 
site, the CJEU has held that “the provisions of Article 6(2) and (3) of the Habitats Directive must 
be construed as a coherent whole in the light of the conservation objectives pursued by the 
directive and (…) are designed to ensure the same level of protection of natural habitats and 
habitats of species.”28
                                                          
26 Case C-90/10, Comm’n v. Spain, 2011 E.C.R. I-134, para. 64. 
27 Article 6(2) of the Habitats Directive does, however, only rule out disturbances to protected 
species “in so far as such disturbance could be significant in relation to the objectives of that 
directive.” Council Directive 92/43, 1992 O.J. (L 206) 7 (EEC).
28 Case C-258/11, 2013 EUR-Lex 220, at para. 33. 
-164-
12 
 
Thus, Member States are not allowed to exempt certain categories of activities, such as 
the on-going maintenance of harbours by dredging, from the application of this non-regression 
principle.29 Even on-going activities, like dredging actions necessary to ensure continued 
operation of and access to the port facilities, that were authorized before coastal zones or 
estuarine habitats were designated as Natura 2000 sites have to be scrutinized.30 In some 
instances, where the likelihood of significant effects cannot be excluded, there is an obligation to 
provide for ex post-monitoring of already permitted activities.31
It is generally understood and accepted that non-regression is a strict requirement of EU 
law and that meeting this obligation may, in effect, require new nature to be created.32 Habitat 
restoration or re-creation measures can also be used if they are necessary to reverse on-going 
deterioration.33 Moreover, the CJEU has held that in some instances Member States may be 
obligated to declassify a Natura 2000 site if it is irretrievably unsuitable to meet the objectives of 
the Habitats Directive.34 This step must be accompanied, however, by a finding that the 
degradation in question is the result of a failure in previous years to enforce the protection duties 
included in other Articles of the Directive. In other words, the mere fact that the environmental 
                                                          
29 See, e.g., Case C-241/08, Comm'n v. France, 2010 E.C.R. I-01697, paras. 38–39.
30 See Case C-226/08, Stadt Papenburg, 2010 E.C.R. I-131, para. 49; Case C-404/09, Comm’n v.
Spain, 2011 E.C.R. I-11853, paras. 114–60.
31 Case C-399/14, Grüne Liga Sachsen eV and Others v. Freistaat Sachsen (CJEU, Jan. 14, 2016), 
paras. 40–46.
32 Case C-133/00, Comm’n v. Ireland, 2002 E.C.R. I-5335, para. 31. 
33 Cliquet, Decleer & Schoukens, supra note 26, at 277. 
34 Case C-301/12, Cascina Tre Pini Ss (CJEU, 3 April 2014), para. 32. 
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condition of an estuarine area is deteriorating is not sufficient to declassify it as a protected site 
and could instead warrant the implementation of additional restoration efforts to halt further 
deterioration. 
2.3. Articles 6(3) and (4) of the Habitats Directive: The No Net Loss Principle 
Articles 6(3) and (4) of the Habitats Directive set out procedural and substantive assessment 
duties for plans or projects that are not directly connected with or necessary for the management 
of a Natura 2000 site. These rules do not impose a general ban on economic development 
activities.35 Their ecological focus does, however, substantially affect the leeway that planning 
authorities have for issuing permits for developments that might harm a site,36 and in recent years 
they have had a marked impact on approval procedures for new developments in Europe’s 
ports.37 It is established case law that before a proposed plan or project can be approved it must 
go through a thorough screening process, or what is called an appropriate assessment, in all those 
cases where there is the possibility, on the basis of objective information, that the proposal will 
have a significant effect on a protected site, either by itself or in combination with other projects 
or plans.38 The appropriate assessment must entail scientifically based analysis and be based on 
                                                          
35 Case C-2/10 Azienda Agro-Zootecnica Franchini Sarl, 2011 E.C.R. I-6561, para. 46. 
36 See Scott, supra note 9, at 103.
37 See ERIC VAN HOOYDONK, THE IMPACT OF EU ENVIRONMENTAL LAW ON PORTS AND 
WATERWAYS (2006).
38 Case C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee en Nederlandse 
Vereniging tot Bescherming van Vogels v. Staatssecretaris van Landbouw, Natuurbeheer en 
Visserij, 2004 E.C.R. I-7405, para. 44.
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concrete, relevant, and precise information.39 Potentially cumulative effects linked to existing 
environmental pressures, such as dredging activities or the operation of industrial activities in 
port areas, must also be taken into account. 
In its landmark ruling in Waddenzee, the CJEU stressed that the authorisation criterion 
laid down in the second sentence of Article 6(3) rests on the precautionary principle.40 Competent 
national authorities are, therefore, permitted to allow projects or plans to go forward only if they 
are quite certain, in the light of the applicable conservation objectives and the appropriate 
assessment, that there will be no adverse effects on the integrity of a protected site.41 This
stringent view has been reaffirmed by the CJEU in subsequent cases42 and it clearly puts the 
burden of proof on the proponents of potentially harmful developments.43 The CJEU has also said 
that proper weight needs to be given to the impact of a plan or project on site-specific 
                                                          
39 Case C-441/03, Comm’n v. The Netherlands, 2005 E.C.R I-3043, para. 22. 
40 Case C-127/02, 2004 E.C.R. I-7405, at para. 58.
41 Id. at 59.
42 See, e.g., Case C-43/10, Nomarchiaki Aftodioikisi Aitoloakarnanias and Others v. Ypourgos 
Perivallontos, Chorotaxias kai Dimosion ergon and Others 2012 EUR-Lex 560 (Sept. 11, 2012), 
paras. 109–15.
43 RALPH FRINS & HENDRIK SCHOUKENS, Balancing Wind Energy and Nature Protection: From 
Policy Conflicts Towards Genuine Sustainable Development, in SUSTAINABLE ENERGY UNITED IN 
DIVERSITY – CHALLENGES AND APPROACHES IN ENERGY TRANSITION IN THE EUROPEAN UNION 84
(L. Squitani, H. Vedder & B. Vanheusden eds., 2014).
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conservation objectives44 and that a more relaxed view of how to protect the integrity of a site 
would collide with the Directive’s precautionary approach.45
As a matter of principle, then, development projects that render the protection or, in a 
context of severe degradation,  restoration of a site unsustainable must be rejected. Article 6(4) 
does stipulate, though, that development can proceed even in the face of a negative assessment. 
But this can only happen if there is no alternative solution, if the project is deemed to be 
necessary for imperative reasons of overriding public interest (IROPI), and if all the 
compensatory measures needed to ensure the overall coherence of the Natura 2000 network have 
been taken.46 These derogation provisions of the Habitats Directive are supposed to be used only 
as a last resort,47 and recent decisions have emphasized that compliance with the three conditions 
for derogation will be strictly reviewed.48
                                                          
44 Case C-127/02, 2004 E.C.R. I-7405, at para. 47.
45 Case C-258/11, 2013 EUR-Lex 220, at para. 39–46.
46 See generally Clutten & Tafur, supra note 10, at 167.
47 EUROPEAN COMMISSION, Guidance Document on Article 6(4) of the ‘Habitats Directive’ 
92/43/EEC, Clarification of the Concepts of: Alternative Solutions, Imperative Reasons of 
Overriding Public Interest, Compensatory Measures, Overall Coherence, Opinion of the 
Commission 11 (Jan. 2007), 
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/guidance_art6_4_en.p
df (last visited 19 March, 2017). 
48 FRINS & SCHOUKENS, supra note 45, at 93–95.
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3. A Complex Reality: The Socio-Economic and Ecological Roots of the Proactive Nature 
Management Approach Developed for the Port of Antwerp  
3.1. A Short History Lesson: Unfettered Expansion at the Cost of Nature and Villages 
The Port of Antwerp, currently Europe’s second largest seaport in total freight shipped after 
Rotterdam, is situated on the banks of the River Scheldt in Belgium, about 88 kilometres from the 
North Sea.49 Evidence for the existence of a port at Antwerp is dated to the 12th century.50 Much 
later, Antwerp’s potential as major hub was recognized by Napoleon, who ordered the 
construction of Antwerp’s first lock and dock in 1811. By the early 20th century, eight docks had 
been constructed. They survived the Second World War without major damage. The Belgian 
government subsequently launched a ten-year plan to expand the port northwards through the 
construction of both additional docks and related industrial complexes. Bigger locks were built to 
accommodate large container ships. Along the way, three villages, Oosterweel, Wilmarsdonk, 
and Oorderen, standing in the way of development, were demolished, and their populations 
relocated to neighbouring towns, and without much regard to the loss of valuable estuarine 
habitat and species.  
3.2. Learning by Doing: The Obstacle Course to the Construction of the Deurganck Dock 
(1997–2005)  
                                                          
49 For more information, see Port of Antwerp, WIKIPEDIA (Feb. 14, 2017, 1:43 PM), 
https://en.wikipedia.org/wiki/Port_of_Antwerp.
50 For more background on the historical development of the Port of Antwerp, see History of the 
Port of Antwerp, http://www.portofantwerp.com/en/history-port (last visited March 19, 2017). 
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Starting in the 1960s, the focus of development at the port shifted to the left bank of the river, 
dubbed “Waaslandhaven,” due to its location in the polder region of Waasland in the Belgian 
Province of East Flanders. The initially ambitious plans for a Waaslandhaven, which 
encompassed the construction of the Baalhoek Canal, which would have run from Kallo in 
Belgium through the Drowned Land of Saefthinge (on Dutch territory) into the Western Scheldt, 
had to be revised, however, because of the economic downturn in the 1970s.51 By the end of the 
next decade a more modest Waaslandhaven had emerged (see Fig. 1). Operations there began in 
the 1990s. Up to this point in time, development plans for the port had faced no significant legal 
challenges, and expansion plans did not need to be adjusted to account for either existing human 
settlements (villages) or valuable marshlands or mudflats (nature reserves). This relatively 
unfettered process of development came to an abrupt halt with the proposed construction of a 
new tidal dock complex, the Deurganck Dock, in the 1990s. 
This dock was to be more than 5 km long and would entail the destruction of the village 
of Doel, a 700-year-old settlement along the Scheldt and adjacent to estuarine marshlands 
designated as a SPA and a SAC by the Flemish Government, which has within the Belgian 
constitutional system received legislative and executive powers in fields that are connected to its 
territory, such as the environment, nature conservations and country and land use planning,52
                                                          
51 Carine Goossens, Edmond Reyn, Tim Soens, Richard Willems & Ludo Goossens,  DOEL,
POLDERDORP EN OMGEVING (2015).
52 As a result of a process of gradual federalisation, Belgium is now a federal state composed of 
three regions and three (language) communities. Below the regions, there are provinces and 
municipalities. Since the 1980s, matters relating to the environment, nature conservation, and 
land use planning largely fall within the exclusive jurisdiction of the Regions. 
-170-
18 
 
under the EU Nature Directives.53 Construction was temporarily halted by legal challenges 
brought by a coalition of environmental NGOs and village inhabitants, who alleged that they had 
received formal promises during the 1970s that the village would remain untouched by any 
further expansion of the Waaslandhaven. In a landmark decision, the Belgian Council of State 
held in July 2002 that, since Article 6 of the Habitats Directive had direct effect within the 
Flemish legal order, the Flemish Government could not use an area proposed for designation as a 
Site of Community Interest (SCI) under the Habitats Directive as compensation for impairments 
to existing protected areas caused by the construction of the new dock.54 Other NGOs filed 
complaints with the European Commission, arguing that no appropriate assessment had been 
carried out for the project as required by Article 6(3) of the Habitats Directive, and that there 
were no proposals to compensate for the loss of biodiversity the project would cause.55 The 
matter was urgent because work was already underway.56 In the face of these pending legal 
challenges before the Belgian Council of State, the Flemish government decided to ratify the 
                                                          
53 See Hendrik Schoukens & Hans Woldendorp, Juridische Moeilijkheden bij Proactieve 
Natuurontwikkeling: Een Laatste Reddingsboei voor het Polderdorpje Doel?, TIJDSCHRIFT VOOR
OMGEVINGSRECHT EN – BELEID 97–118 (2014); see also Nina Siegal, Last Holdouts Struggle to 
Stop Destruction of a Belgian Village, N.Y. TIMES (April 27, 2016), 
http://www.nytimes.com/2016/04/28/world/europe/belgium-east-flanders-doel.html?_r=0.
54 Conseil d’État [CE] [Council of State], 2002, No. 2109.563, http://www.conseildetat.be 
(Belg.). 
55 See Geert Van Hoorick, Natuurbeschermingsrecht. Recente Wetgeving en Rechtspraak 
Ingevolge de Europese Vogel- en Habitatrichtlijn, NIEUW JURIDISCH WEEKBLAD 1318–22 (2003).
56 Id.
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planning permits legislatively by adopting an Urgency Decree.57 The works were deemed to be of 
overriding public interest under Article 6(4) of the Habitats Directive and an ambitious 
compensation plan was put forward consisting of both temporary and permanent offset areas 
totalling some 1,200 hectares that arguably could achieve the conservation objectives established 
for the Scheldt Estuary. Annual progress reports on the compensation plan would have to be 
provided to a monitoring committee representing the Flemish Parliament and other relevant 
actors.58 In the light of, among other things, the compensation plan for the Deurganck Dock, the 
halting of further expansion northwards, and pledges by the Flemish government to do a better 
job of implementing the Habitats Directive, the European Commission agreed to halt pending 
infringement proceedings.59 And the Belgian Constitutional Court declared that the compensation 
measures met the requirements of Article 6(4).60
                                                          
57 Flemish Decree of 14 December 2014 concerning several building permits to which imperative 
reasons of overriding public interest apply, BELGIAN OFFICIAL GAZETTE, Dec. 20, 2000. 
58 These monitoring results can be consulted on the website of the monitoring committee. See
BEHEERSCOMMISSIE NATUUR LINKERSCHELDEOEVER [LEFT BANK NATURE MANAGEMENT
COMMITTEE], http://linkerscheldeoever.beheercommissienatuur.be (last visited March 19, 2017). 
59 Hendrik Schoukens, Peter De Smedt & An Cliquet, The Implementation of the Habitats 
Directive in Belgium (Flanders): Back to the Origin of Species?, 2 J. FOR EUR. ENVTL. AND
PLANNING L. 127, 134–35 (2007).
60 See Cour d’Arbitrage, 2002, No. 2002/147 (Belg.); Cour d’Arbitrage, 2003, No. 2003/94 
(Belg.); Cour d’Arbitrage, 2003, No. 2003/151 (Belg.).
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When a plan was adopted in 2005 to consolidate all the changes stemming from the 
litigation, the Council of State rejected new lawsuits.61 However, the Council also decided in 
2012 to quash the previous decision, suspended in 2002, to relocate the village of Doel.62 The 
remaining inhabitants, who numbered only twenty, would be able to stay until the new harbour 
expansion went ahead.63
3.3. Towards a More Proactive Nature Restoration Approach: From Strategic Vision (2006) 
to Regional Development Implementation Plan (2013) 
The Strategic Vision for the Port of Antwerp, adopted in 2006, imagined how the development of 
the port and associated transport facilities might play out up to the year 2030.64 Further expansion 
northwards would occupy an additional 1,000 hectares, particularly to accommodate a new, 
large-scale tidal dock, called the Saeftinghe Dock, to be built where the village of Doel is now 
located (see Fig. 1). To circumvent the legal problems that had arisen with the earlier Deurganck 
Dock, the port authority proposed to consider nature conservation interests proactively to achieve 
                                                          
61 Conseil d’État [CE] [Council of State], 2007, No. 166.439 (Belg.); Conseil d’État [CE] 
[Council of State], 2009, No. 191.266 (Belg.).
62 Conseil d’État [CE] [Council of State], 2012, No. 200.004 (Belg.).
63 Cours d’Appel [CA] [Court of Appeal], Ghent, May 25, 2012 (Belg.).
64 VLAAMS MINISTERIE VAN MOBILITEIT EN OPENBARE WERKEN, DEPARTEMENT MOBILITEIT EN 
OPENBARE WERKEN, AFDELING HAVEN- EN WATERBELEID, Tussentijds Strategisch Plan Haven 
van Antwerpen (2006). 
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the conservation objectives for the SACs and SPAs that are present in the areas into which the 
port would expand.65
In the strategic environmental impact assessment for the port’s long-term plan, several 
alternatives were studied.66 The zero-alternative and a consolidation scenario had the least 
damaging impact in terms of nature conservation, environment, and existing settlements, and thus 
should logically stand out as the most sustainable port development options.67 Scenarios 
according to which the port area would be consolidated, with new developments integrated 
within the existing boundaries of the port area were rejected as unviable alternatives, however, 
because without the new Saeftinghe Dock the port could not keep pace with projections for 
economic growth.68 The alternative that was eventually deemed most acceptable did slightly 
reduce the size of the dock in order to leave one valuable nature area, Putten West, untouched. 
Otherwise, the anticipated new developments would lead to the loss of 20 hectares of tidal 
mudflats and tidal marshes (SAC) and to the destruction of 50 hectares of grasslands at Putten-
                                                          
65 AEOLUS/AFDELING NATUUR, Achtergrondnota Natuur Haven (2006). 
66 STRATEGIC ENVIRONMENTAL IMPACT ASSESSMENT ABOUT THE DEMARCATION OF THE PORT OF 
ANTWERP AND ITS SURROUNDINGS (March 7, 2009), available at
http://doc.ruimtevlaanderen.be/GRUP/00400/00442_00001/data/RUP_02000_212_00442_00001
_PLNMER_tekst.pdf (last visited March 19, 2017).
67 Id. at 183. 
68 See FLEMISH GOVERNMENT, Toelichtingsnota Gewestelijk Ruimtelijk Uitvoeringsplan 
Afbakening Zeehavengebied Antwerpen 63.
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Weide that are breeding grounds for endangered bird species (SPA), the latter one of the few 
areas in Flanders that still hosts unique sets of salt grasslands.69
Instead of opting for derogation under Article 6(4) — a move that would have required 
the Flemish government to explicitly motivate that the long-term public interest in developing the 
new dock was greater than that in preserving the Natura 2000 sites — the consensus was that the 
port should undertake a proactive nature restoration programme. This would arguably obviate the 
delays that had arisen when Article 6(4) was invoked to complete the Deurganck Dock.70 It was 
also an option that might appear to be a sensible strategy to the stakeholders concerned about the 
already unfavourable conservation status of most SACs and SPAs. The argument would be that 
because the expansion of the harbour would be closely tied to the anticipated offset benefits of 
large-scale habitat creation, restoration, or enhancement measures, the overall environmental 
impact of the port expansion plan would not be negative. The essence of the proactive nature 
restoration scheme was that it would replace several isolated patches of habitat already suffering 
from severe degradation with one robust area of estuarine habitat close to the border with the 
Netherlands where conservation objectives could be achieved proactively.71 This approach found 
its way into the Regional Development Implementation Plan for the Port of Antwerp adopted in 
                                                          
69 For more information on this nature reserve, see Putten Weiden, BEHEERCOMMISSIE NATUUR 
LINKERSCHELDEOEVER, http://linkerscheldeoever.beheercommissienatuur.be/gebieden/putten-
weiden (last visited March 19, 2017). 
70 Schoukens & Woldendorp, supra note 54, at 103–06.
71 The vulnerable grasslands located in Putten-Weiden would be compensated for in the 
Arenbergpolder, a newly created nature core area located in the Northern part of the Antwerp 
Port Area.
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2013.72 Almost as soon as this plan was adopted, however, it came under fire. In fact, the Belgian 
Council of State suspended the plan in December 2013 on grounds that the conditions designed to 
ensure environmental benefits were not sufficiently integrated into the zoning prescriptions of the 
plan itself. There was no assurance that significant adverse effects would be avoided, as the 
second sentence of Article 6(3) requires.73 Although this caused quite a stir among the 
stakeholders involved in the approval process, the decision was not seen as a definitive “no go” 
for the port’s expansion, but rather as a procedural setback. In 2014 an amended version of the 
plan, including a stricter chronology for the creation of the new nature core areas, was adopted.  
4. A Shifting Legal Context: Nature-Inclusive Design in National and European 
Courtrooms 
In broad terms, the appeal of a proactive nature strategy is not hard to understand. It puts the 
proponents of development projects in the business of creating nature, rather than destroying it. 
Assuming the new habitats they create as an integral part of their projects are accepted as being at 
least as good as or better than the typically degraded habitats they replace, Natura 2000 sites are 
effectively removed as an obstacle to moving forward. Developers gain more flexibility in 
dealing with site-specific impacts and conservationists have some reassurance that the overall 
objectives of the protected site system are being respected. And, as a welcome side effect, the 
                                                          
72 FLEMISH GOVERNMENT, Regional Development Implementation Plan 2013 for the Antwerp 
Port Area, available at
https://www.ruimtevlaanderen.be/NL/Diensten/GRUPS/GRUPSDetail/rid/RUP_02000_212_004
42_00001 (last visited March 19, 2017). 
73 Conseil d’État [CE] [Council of State], 2013, No. 225.676 (Belg.).
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derogation clause of Article 6(4), which is viewed by many private and public project developers 
as an almost insurmountable obstacle to project authorization, is rendered irrelevant.74 It does not 
come into play if appropriate assessments conclude that new habitat renders insignificant the loss 
of existing, protected habitat.    
From a legal perspective, however, the appeal of a proactive nature strategy is less clear, 
chiefly because it elides the distinction between mitigating adverse effects on the one hand and 
compensating for them on the other hand.75 The view of the European Commission on this point 
in its guidance documents has been confusing, to say the least. Although the Commission 
explicitly held in one context that mitigation measures “are aimed at minimizing or even 
cancelling the negative impact of a plan or project, during or after its completion,”76 it argued 
elsewhere that mitigation measures are aimed at “enlarging the site or creating new habitats in, or 
in direct functional relation to, a breeding site or resting place, as a counterweight to the potential 
loss of parts or functions of the site.”77 Also, it is unclear the extent to which a strict chronology 
                                                          
74 Schoukens & Cliquet (2014), supra note 19.
75 Donald McGillivray, Compensating Biodiversity Loss: The EU Commission’s Approach to 
Compensation Under Article 6 of the Habitats Directive, 24 J. OF ENVTL. L. 417, 423 (2012); see
also Jonathan Verschuuren, Climate Change: Rethinking Restoration in the European Union’s 
Birds and Habitats Directive, ECOLOGICAL RESTORATION 433–34 (2010).
76 EUROPEAN COMMISSION, Managing Natura 2000 Sites, The Provisions of Article 6 of the 
‘Habitats’ Directive 92/43/ECC 16 (2000), at 37.
77 EUROPEAN COMMISSION, Guidance on Strict Protection of Animal Species of Community 
Interest Under the Habitats Directive 92/43/EEC 47–48 (Brussels, Feb. 2007), available at
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for creating new habitat or restoring affected habitats can actually be implemented before
damaging activities are undertaken, and to what extent this might impact the legal qualification of 
such actions.  
4.1. Nature Inclusive Design in National Courts: Diverging Case Law Developments? 
The Port of Antwerp was not the first place where proactive nature development was tested. The 
approach, sometimes called nature inclusive design, was first applied in the Netherlands and was 
subsequently endorsed by several national court rulings.78 In 2010, for example, the Dutch 
Council of State rejected lawsuits challenging a planning permit for the development of the 
Markermeer-IJmeer shallow-lake ecosystem. The project combined housing, recreation, surplus 
water storage, and nature conservation. To offset damage to protected sites, the project provided 
for the creation of 132 hectares of new mussel beds to help conserve affected birds. The Council 
of State had no hesitation in seeing the creation of new wetland habitat as a mitigation measure 
that could be considered in the appropriate assessment and support a finding of no significant 
effect.79 Two years later, the Council reasserted this position, accepting the construction of 22 
hectares of foraging and resting habitat as mitigation in the context of an Article 6(3) 
assessment.80 And in another landmark decision involving a proposed extension of the Port of 
                                                          
http://ec.europa.eu/environment/nature/conservation/species/guidance/pdf/guidance_en.pdf (last 
visited March 19, 2017) (emphasis added). 
78 See Jacqueline Zijlmans and Hans Woldendorp, Compensation and Mitigation: Tinkering with 
Natura 2000 Protection Law, 10 UTRECHT L. REV. 172, 173–75 (2014).
79 ABRvS, 26 mei 2010, No. 200901224/1/R2 (Neth.).
80 ABRvS, 8 februari 2012, No. 201100875/1/R2 (Neth.).
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Eemshaven, the Council, again hinting at flexibility, favoured a progressive interpretation of how 
a created habitat could be assessed.81 These Dutch legal decisions coincided with the 
development of a proactive nature strategy for the Port of Antwerp, bolstering hopes for a more 
flexible understanding in Belgium of how appropriate assessments could be conducted. 
In fact, however, the Belgian courts proved less inclined to accept the progressive promise 
of nature inclusive design.82 This was strikingly illustrated in a 2013 decision about the legality 
of a permit for a road bypass that would cut through a Natura 2000 site in the province of 
Limburg. Because the project specifically included a corridor zone to offset its encroachment on 
the protected site, it was authorized without resort to the derogation clause of Article 6(4).83 In a 
final ruling on the merits, however, the Belgian Council of State took the view that the creation of 
a corridor zone could not be accepted as mitigation for the purposes of an appropriate assessment 
under Article 6(3).84
4.2. Briels: A Clear Interpretation Line? 
To dispel lingering legal uncertainty about exactly how nature restoration and creation measures 
were to be treated in the context of decision-making about harmful projects under the second 
sentence of Article 6(3), the Dutch Council of State referred the matter to the CJEU for an 
                                                          
81 ABRvS, 16 april 2014, No. 201304768/1/R2 (Neth.).
82 See Schoukens & Cliquet (2014), supra note 19, at 207–10.
83 See Hendrik Schoukens & An Cliquet, Biodiversity Offsetting and Restoration Under the 
European Union Habitats Directive: Balancing Between No Net Loss and Deathbed 
Conservation?, 21 ECOLOGY & SOC’Y (2016). 
84 Conseil d’État [CE] [Council of State] 2013, No. 223.083 (Belg.).
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advisory opinion. The Council wanted to know the extent to which future restoration measures 
could be regarded as mitigation in the context of an appropriate assessment for a road 
development project. In its judgment in Briels, the CJEU declared that future restoration 
measures could not, as a matter of principle, be considered in the context of an appropriate 
assessment if their purpose was to offset actual damage to protected habitats. Any other 
interpretation, it said, would be inconsistent with the preventative principle embodied in the 
Habitats Directive.85
The CJEU based its judgment on two principal assumptions. First and foremost, it 
assumed that if the future creation of an area of equal or greater size than that adversely affected 
by a project occurred in a part of the site on which the project had no impact at all, then it could 
not sensibly be regarded as a measure taken to avoid adverse effects.86 Second, such nature 
creation measures simply attempted to counterbalance the negative impacts that the project would 
unavoidably create and they were, therefore, properly regarded under the law as compensatory 
measures within the ambit of Article 6(4).87
This aligned the CJEU with Advocate General Sharpston, who had argued that only 
“measures which form part of a plan or project and which effectively minimize its impact may be 
taken into account when assessing, in accordance with Article 6(3), whether that plan or project 
                                                          
85 Case C-521/12, T. C. Briels v. Minister van Infrastructuur en Milieu, 2014 EUR-Lex 330 (May 
15, 2014). 
86 Id. at para. 30.
87 Id. at para. 31. 
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adversely affects the integrity of that site.”88 Compensatory measures anticipated under Article 
6(4) could, therefore, never be regarded as mitigation, not least because their beneficial effects 
would only be evident at some point in the future and were, therefore, too uncertain to be part of 
an appropriate assessment.89
4.3. Towards More Scrutiny in Cases of Outright Habitat Destruction 
The impact of these case law developments quickly became apparent, both in the Netherlands 
and, to a lesser extent, in Belgium. In a 2014 case involving the extension of a golf course, for 
example, where 1.8 hectares of priority dune habitat would be destroyed in a neighbouring 
Natura 2000 site, the Dutch Council of State found that measures aimed at translocating the 
affected habitats and developing new dune habitats could not be regarded as mitigation in the 
context of an appropriate assessment.90 In a subsequent ruling, the Council again asserted that 
nature inclusive project designs do not prevent the harmful effects of a project from materializing 
in the first place.91 The same rationale was used to uphold a ruling that the irreparable loss, in a 
waterway barrier project, of 4.1 hectares of foraging areas for bitterns constituted an adverse 
                                                          
88 Case C-521/12 T.C. Briels and Others v. Minister van Intrastructuur en Milieu, Opinion (Feb. 
27, 2014), para. 32. 
89 Id.
90 ABRvS, 24 december 2014. No. 201202327/1/R2 (Noordwijkse Golfclub) (Neth.). 
91 ABRvS, 24 december 2014, No. 201300125/1/R2 (Kustversterking Noorderstrand Renesse) 
(Neth.). 
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effect on the integrity of a Dutch SPA, notwithstanding the fact that an ambitious nature 
development scheme had been integrated into the project plans.92
5. Pending Questions: Adaptive Management in Port Areas as an Ultimate Solution? 
The Briels ruling from the CJEU clearly signalled that a stricter approach to the use of habitat 
restoration and re-creation measures in the context of Article 6(3) assessments was needed. As 
long as such measures are used to justify the irreparable destruction of protected patches of 
habitat, they are to be disregarded in appropriate assessments, especially where designated Natura 
2000 sites already exhibit unfavourable conservation status.93 The Flemish government remained 
convinced, however, of the legal soundness of its approach to the future development of the Port 
of Antwerp, and in response to the suspension of its expansion plan by the Belgian Council of 
State in 2013 it decided to promise that ecological core areas would be created before any project 
development in the port area went forward.94
5.1. Adaptive Management in Dynamic Areas, Not Classic Mitigation or Compensation 
                                                          
92 ABRvS, 11 februari 2015, No. 20140736/1/R6, r.o. 3 (Hoogwater- geul Kampen)
(Neth.) . 
93 FRINS & SCHOUKENS, supra note 45, at 108. 
94 FLEMISH GOVERNMENT, Regional Spatial Development Plan 2014 for the Antwerp Port Area 
(Gewestelijk Ruimtelijk Uitvoeringsplan Afbakening Zeehavengebied Antwerpen) (2014), 
https://www.ruimtevlaanderen.be/NL/Diensten/GRUPS/GRUPSDetail/rid/RUP_02000_212_004
42_00001 (last visited  March 19, 2017). 
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Member States are obligated to restore degraded Natura 2000 sites by Article 6(1) of the Habitats 
Directive. The Flemish government took the view, therefore, that restoration of the remaining 
nature areas within the jurisdiction of the Port of Antwerp did not make much sense, given their 
limited ability to achieve conservation objectives. The better policy was to take whatever steps 
were needed to ensure that nature conservation objectives would be met both within and outside 
designated protected areas, and then to adapt that strategy over time as circumstances changed. In 
the Netherlands, such approaches are often labelled as integrated planning or the programmatic 
approach, because they rely on a comprehensive set of measures intended to balance economic 
development with future nature recovery measures.95
The proactive nature management strategy linked to port development in Antwerp is a 
specific application of this adaptive strategy, by locating large nature core areas on the periphery 
of the expanded port. In the revised Regional Development Implementation Plan for the harbour 
extension, a stricter chronology was also proposed, whereby the Flemish Agency for Nature and 
Forest Research would issue an opinion on whether the core areas had been successfully created, 
and construction of the Saeftinghe Dock would only proceed if these core areas could be shown 
to be sustainable. This condition would also be included in planning permits for the new port 
facilities. There would also be additional monitoring requirements, to allow the competent 
authorities to track the effectiveness of the restoration measures.
It seems clear that an adaptive management approach to Article 6(3) could open the door 
to a more pragmatic and reconciliatory approach to nature conservation, one that would move 
appreciably beyond ‘deathbed’ conservation. Critics have argued that the Nature Directives are 
                                                          
95 Zijlmans & Woldendorp, supra note 80, at 182. 
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too rigid and dogmatic, because they focus so narrowly on pre-defined conservation objectives.96
The CJEU in particular has been criticized for its overly stringent interpretation of the Nature 
Directives and for standing in the way of a more balanced approach in which the social, 
economic, and environmental consequences of new developments can be weighed against each 
other without recourse to the rigid framework of Article 6(4). According to some commentators, 
a more flexible understanding of nature protection rules would yield greater financial resources 
and scientific expertise for nature conservation than other scenarios.97 It might also help to restore 
the legitimacy of the Nature Directives, which are, in spite of some positive biodiversity gains,98
often depicted as overly burdensome obstacles to moving forward with proposed developments.99
5.2. More Flexibility for Mobile Species in Port Areas? 
Another point of contention arises with respect to the stringent interpretation of the second 
sentence of Article 6(3), an interpretation that might be acceptable for SACs, which are 
designated to preserve the ecological characteristics of natural habitats, such as meadows and old 
growth forests, but may not fit with the more dynamic habitat types with pioneer vegetation 
associated with SPAs, where there might be more flexibility. A fortiori, the focus in SPAs is less 
                                                          
96 F.H. Kistenkas, Rethinking European Nature Conservation Legislation: Towards Sustainable 
Development, 10 J. EUR. ENVTL. & PLAN. L. 72, 83–84 (2013). 
97 Verschuuren, supra note 77, at 436–38.
98 See Guillaume Chapron et al., Recovery of Large Carnivores in Europe’s Modern Human-
Dominated Landscapes, 346 SCIENCE 1517, 1519; Paul Donald et al., International Conservation 
Policy Delivers Benefits for Birds in Europe, 317 SCIENCE 810, 813 (2007).
99 See Wandesforde-Smith & Watts, supra note 14, at 62–66.
-184-
32 
 
on the preservation and protection of breeding sites and habitats as it is on the conservation of the 
population of endangered birds that are present on site. Admittedly, the Birds Directive urges 
Member States to take the measures needed to preserve, maintain, or re-establish a sufficient 
diversity and area of habitats for all wild bird species. The chief focus, however, is on the 
maintenance and recovery of the bird populations themselves.  
In some port areas, pioneer species such as the Common Tern (Sterna hirundo), the 
Sandwich Tern (Thalasseus sandvicensis), and the Little Tern (Sternula albifrons) have adapted 
to dynamic conditions. These species typically have limited habitat requirements and quickly take 
advantage of newly emerging breeding and nesting opportunities. To conserve its population of 
terns, for example, the Port of Zeebrugge, located on the North Sea coast in Flanders, created an 
artificial tern island. The island, first created in 2005 and subsequently extended, aimed to offset 
the loss of breeding grounds elsewhere in the port area due to previous expansion works.100 The 
idea first arose in the process of designating an SPA in the Port of Zeebrugge101 and later found 
its way into the port’s strategic development plan.102 The assumption, again, was that this would 
avoid resort to the derogation clause of Article 6(4), but its feasibility depends heavily on the fact 
that terns are mobile bird species that easily colonize new pioneer habitats.  
                                                          
100 See ERIC VAN HOOYDONK, THE IMPACT OF EU ENVIRONMENTAL LAW ON PORTS AND 
WATERWAYS (2006).
101 Designation Decision Flemish Government (July 22, 2005).
102 SDP 2009 Port of Zeebrugge (Gewestelijk ruimtelijk uitvoeringsplan ‘Zeehavengebied 
Zeebrugge’), https://www.ruimtelijkeordening.be/NL/Diensten/GRUPS/GRUPS-
Detail/rid/RUP_02000_212_00187_00001 (last visited March 19, 2017).  
-185-
33 
 
This flexibility in relation to SPAs is what the Dutch Council of State seemed to endorse 
when it approved a development in October 2015 that would lead to a reduction of the breeding 
grounds of several endangered woodpecker species and birds of prey. Because, according to the 
planning permit, the creation of new feeding and nesting grounds had to take place before the 
project went forward, the permit was deemed to comply with Article 6(3). Or, to put it 
differently, the preservation of the bird populations present in the SPA was more important than 
the conservation of their existing habitats.  
6. The 2016 Orleans Decision of the CJEU on Saeftinghe Dock: A Harsh Lesson for 
Proactive Nature Development in Port Areas? 
Against the background of the efforts made in Belgium and in Holland to use proactive nature 
management, or nature inclusive designs, to bring greater flexibility to development project 
authorizations under Article 6(3), the Orleans decision by the CJEU in July 2016 seems to be, at 
first sight, a major setback.103
6.1. A Distinction Between Article 6(1) and (2) Requirements and Offsetting Measures 
The court began in Orleans by reiterating that the conservation status of a natural habitat is 
considered to be favourable104 when its natural range and the areas it covers within that range are 
stable or increasing and when the specific structure and functions needed for its long-term
                                                          
103 Joined Cases C-387/15 & C-388/15, 2016 EUR-Lex 583.
104 Id. at para. 35. 
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maintenance exist, and are likely to continue to exist, into the foreseeable future.105 In Sweetman,
the CJEU had earlier held that Member States are required to preserve the ecological 
characteristics of sites which host protected natural habitat types.106 There was no way, the CJEU 
concluded, that the measures at issue in the Antwerp port cases could be regarded as measures 
ensuring the conservation of the sites affected by the project.107 The nature restoration measures 
the port proposed to take would partially restore and recreate some degraded patches of habitat 
within the port’s jurisdiction, but the overall harbour expansion plan would also entail beyond 
that the destruction of tens of hectares of protected tidal mudflats, tidal marshes, and salt 
grasslands.108
The restoration measures could not, therefore, be qualified as conservation measures 
within the framework of Article 6(1). Nor could they be considered as preventive measures, 
under Article 6(2), given the impairments that would be inflicted on the remaining patches of 
habitat by the future development of the port.109 The court was unwilling, in other words, to 
consider the beneficial effects of restoration measures in the context of an appropriate assessment 
for new development. Although this might seem harsh from a project developer’s point of view, 
because it basically prevents competent authorities from considering the beneficial effects of 
future restoration actions in the context of an on-going authorization for a new plan or project, it 
                                                          
105 See Article 1(e) of the Habitats Directive; 1992 O.J. (L 206).
106 Joined Cases C-387/15 & C-388/15, 2016 EUR-Lex 583, at para. 36.
107 See also in this respect: Case C-258/11, 2013 EUR-Lex 220, at para.38.
108 Joined Cases C-387/15 & C-388/15, 2016, at para. 37.
109 Id. at paras. 39–40.
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is hard to argue that future recovery actions are restoration measures if they are aimed at 
proactively offsetting future damage to existing patches of protected habitats.  
Moreover, the CJEU’s rejection of a progressive approach to Articles 6(1) and (2) is in 
line with its previous case law. In a 2010 holding on the French Natura 2000 implementation 
rules, for example, the court decided that Natura 2000 contracts, aimed at realizing site-specific 
conservation objectives at a future time, could not exempt building projects from prior 
assessment. 110 While the context of the French case is slightly different from that in Orleans, it 
underlines the reluctance of the court to soften its understanding of what Article 6(3) requires in 
the context of integral planning. Along the same lines, the European Commission indicated in its 
2000 guidance document about Article 6 that, although conservation measures fall outside the 
scope of the assessment obligation in Article 6(3), “a non-conservation component of a plan or 
project which includes conservation management amongst its objectives may still require 
assessment.”111 So, mixed plans, which combine harmful development with restoration actions, 
still need to be assessed within the framework of the second sentence of Article 6(3). Of course, 
one might submit that the these recovery actions are autonomous and thus not strictly related to 
the port development. However, given the fact that the integrated development plan explicitly 
presented the restoration actions as a justification for the further port expansion, such an approach 
would not be viable either. In addition, in light of the additional requirement that is in order for 
offsets (see infra), it remains difficult to entertain that conservation measures that are already 
                                                          
110 Case C-241/08, 2010 E.C.R. I-01697.
111 EUROPEAN COMMISSION, Managing Natura 2000 Sites, The Provisions of Article 6 of the 
‘Habitats’ Directive 92/43/ECC 32–33 (2000) (emphasis added).
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required by virtue of Article 6(1) of the Habitats Directive in order to conserve and restore 
degraded Natura 2000 sites could still be used as offsets for future damaging port development.  
6.2. Limited Room for Adaptive Management Within the Context of Article 6(3)  
The Flemish government strongly argued that, because the restoration measures it contemplated 
had to be completed before the harbour expansion projects moved ahead, the application of 
Article 6(4) was pre-empted.  There would be no adverse effects, on balance, of the kind that 
Article 6(3) was intended to identify and assess. And this outcome was guaranteed by a binding 
timetable for project implementation. The court, nonetheless, disagreed.
The court first reiterated its previous case law, in which it emphasized that an appropriate 
assessment needs to lead to definitive findings and conclusions capable of removing all 
reasonable scientific doubts as to the effects of the works proposed on the Natura 2000 sites 
concerned.112 The mere fact, in other words, of binding prescriptions to ensure that newly created 
nature core areas would become real before the construction of the Antwerp port facilities 
proceeded was not sufficient to meet the test posed by the precautionary principle. The court also 
emphasized that, since the wording of Article 6(3) makes no explicit reference to mitigating 
measures, the effet utile of Article 6 could only be preserved by treating measures taken under 
Article 6(4) as compensation.113 So the rationale of Orleans, correctly understood, is that 
proactive habitat creation, even it is fully implemented prior to a proposed project moving 
forward, can only to be counted as mitigation if its beneficial effects can be clearly identified and 
evaluated in an appropriate assessment. It is inappropriate to assume, in other words, that a 
                                                          
112 Joined Cases C-387/15 & C-388/15, 2016 EUR-Lex 583, at para. 50.
113 Id. at paras. 58–59.
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proposal to create new nature will effectively ensure the favourable conservation status of a 
Natura 2000 site. That prediction needs to be substantiated by evidence from the field. A strategy 
of in-advance mitigation or compensation implies a completely different approach to decision-
making for spatial planning in Europe. The assumption prior to Orleans was that offsetting 
measures would be implemented after project development began, leaving so-called interim 
losses unaddressed. Orleans stands this proposition on its head. And it raises other questions. 
For example, if restoration measures must now be shown to be effective before projects 
can proceed, in what sense can they still be regarded as mitigation? Are project developers now 
required proactively to conclude agreements with competent authorities in which they clearly 
define the restoration actions that will offset future development, which is yet to be further 
delineated during the following years? Are project developers obliged to wait until the beneficial 
effects linked to restoration actions have fully materialized on the ground before they can 
consider them in the context of an appropriate assessment?  
Orleans strongly suggests that the answers to all these questions are affirmative. And that 
is a ground-breaking turn in a development context where many decision-making procedures 
have a pro-development bias. The court is effectively urging developers to invest in restoration 
measures before they have final certainty about the future of their proposals. Even in situations 
where developers try to negotiate agreements with competent authorities to undertake proactive 
nature management measures in exchange for implicit consent to develop, no guarantee can be 
given that projects will finally be authorized because final assessments require evidence that the 
proactive measures have been implemented and are effectively working. The only way to bypass 
this strict interpretation of Article 6(3) is to opt for the risks and costs of demonstrating 
“imperative reasons of overring public interest” (IROPI) under Article 6(4).  
-190-
38 
 
From a nature protection perspective, the CJEU’s reassertion of a preventative approach 
within the context of Article 6(3) has advantages. In the long run, a less demanding mitigation 
strategy might, for example, undermine the level of environmental protection provided for the 
EU’s most valuable habitats and species114 -- a fear that is well-founded given the limited 
effectiveness of restoration measures in the context of offsetting schemes.115 Several recent 
studies have indeed revealed that offset practices often fail to take account of the many 
uncertainties linked to restoration actions, as well as the considerable time lags involved.116
Moreover, an increasing reliance on proposing beneficial restoration measures at the early stages 
of project decision making risks creating the impression that promises to create new nature can be 
turned into a “license to trash”117 the nature that exists. The better principle is to avoid the 
destruction of the EU’s most valuable and threatened habitats from the outset of the development 
process and to regard it when it does occur as exceptional.118
                                                          
114 See Schoukens & Cliquet (2016), supra note 85. 
115 David Moreno-Mateos et al., The True Loss Caused by Biodiversity Offsets, 192 BIOLOGICAL 
CONSERVATION 552, 552–59 (2015).
116 See Michael Curran, Stefanie Hellweg & Jan Beck, Is There Any Empirical Support for 
Biodiversity Offset Policy?, 24 ECOLOGICAL APPLICATIONS 617, 617–32 (2014).
117 See Renaud Lapeyre, Géraldine Froger & Marie Hrabanski, Biodiversity Offsets as Market-
Based Instruments for Ecosystem Services?, 15 ECOSYSTEM SERVICES 125, 125–33 (2015).
118 Astrid van Teeffelen et al., Ecological and Economic Conditions and Associated Institutional 
Challenges for Conservation Banking in Dynamic Landscapes, 130 LANDSCAPE AND URBAN 
PLANNING 64, 64–72 (2014). 
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7. Wider repercussions: back to the roots of nature protection?
7.1. Integrated Port Management 
Several lessons can be drawn from the preceding discussion.  The first is that Orleans was a 
major surprise for the Flemish authorities. They thought the European Commission had endorsed 
the nature compensation scheme used in the context of the Deurganck Dock as a prime example 
of sustainable port development. They characterized Orleans, by contrast, as an example of the 
procedural rigidity that arises when judges fail to understand the many compromises that must be 
reached before an ambitious nature restoration scheme can be formulated.119 Moreover, given the 
many jobs the new port development would create, an IROPI finding under Article 6(4) seemed 
to be little more than a procedural formality. The same governmental attitude towards derogation 
has been evident in other Member States, especially in the United Kingdom, where “it appears 
relatively easy for developers to establish the existence of IROPI.”120 And where the strict 
assessment rules set out by the Nature Directives are often treated as procedural formalities that 
will have only a limited impact on the final outcome of the decision-making process.121
The disappointment with Orleans is understandable in the light of the rigid chronology 
the Flemish authorities built into their development strategy. In their view, the Saeftinghe Dock 
could only be developed after the implementation of the nature core areas had been declared 
“successful.” New development of the port area was explicitly made conditional on the 
                                                          
119 See BEHEERCOMMISSIE NATUUR LINKERSCHELDEOEVER,
http://linkerscheldeoever.beheercommissienatuur.be/ (last visited Mar. 19, 2017).
120 Clutten & Tafur, supra note 10, at 176.
121 Wandesforde-Smith & Watts, supra note 14. 
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successful implementation of the restoration actions. But this overlooks the fact that for some of 
the habitat types involved, notably the salt grasslands, the viability of offsets would be hard to 
establish. And in the face of inconclusive monitoring results the project would stall. What the 
Flemish Government hoped to do was finesse the appropriate assessment by carefully 
choreographing an integrated project. But what is clear from Orleans and from earlier guidance 
issued by the European Commission is that the careful sequencing of nature creation with actual 
development activities is much less important to the success of integrated projects than an early 
start to coping with the damage projects are going to cause. The Commission said in 2011 that 
great care needed to be taken in following the sequence of steps outlined in Articles 6(3) and 
6(4), noting explicitly that projects expected on the basis of assessment to engender harmful 
effects could only proceed under the derogation clause,122 and that the only way to bypass 
derogation was to wait until the success of proactive nature management or restoration actions 
could be demonstrated.  
This does not, however, preclude the use of proactive restoration as a “compensatory 
measure” within the meaning of Article 6(4).123 Indeed, the proactive strategy built into the 
Regional Development Implementation Plan for the Port of Antwerp might even be seen as a 
model to be followed whenever derogation is invoked. A compensation scheme should be 
effective, the Commission said, “at the time the negative effects occur on the site concerned. 
                                                          
122 EUROPEAN COMMISSION, Guidance on the Implementation of the Birds and Habitats Directive 
in Estuaries and Coastal Zones 30 (Jan. 2011).
123 Joined Cases C-387/15 & C-388/15, 2016 EUR-Lex 583, at paras. 62–64. 
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Early implementation is of the essence.”124 The conclusion has to be then that restoration actions 
need to be implemented proactively, regardless of whether they are used in the context of Article 
6(3) or Article 6(4) of the Habitats Directive. 
7.2. Taking Derogation for Granted 
A second lesson to be drawn from Orleans is that while application of the derogation clause is 
not per se an insurmountable hurdle for port development or for other major projects, its use is 
now subject to stringent conditions. As a general rule, the preservation of existing natural 
heritage at protected sites, such as those in the Natura 2000 Network, is always preferable to 
taking compensatory measures,125 and the mere fact that ambitious compensation schemes are 
available and have been promised, even if the promise is to implement them on a strict timetable, 
is not enough to get developments around the hurdle of complying fully with Article 6(4).  
Orleans and the cases that preceded it have, thus, made the derogation clause a crucial 
cornerstone of development decision-making in Europe. If Articles 6(3) and 6(4) are stringently 
applied, they will rule out the risk that unsustainable developments will adversely affect the EU’s 
most valuable protected sites. This helps to explain why the arguments put forward by the 
Flemish government in response to Orleans are missing the point. The strict balancing test 
required to sustain derogation goes beyond an assessment of whether impairment to habitats can 
be offset. Within the strict context of the alternatives assessment, the focus needs to be on those 
                                                          
124 EUROPEAN COMMISSION, Guidance on the Implementation of the Birds and Habitats Directive 
in Estuaries and Coastal Zones 30 (Jan. 2011).
125 See Case C-239/04 Comm’n v. Port., 2006 E.C.R. I-10183, Op. Advocate Gen. Kokott, para. 
35.
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alternatives that better respect the integrity of Natura 2000 sites. The zero option – that is, doing 
nothing – must be seriously considered, as well as scenarios in which harbour expansion would 
be confined or consolidated within the boundaries of an existing port area.126 As illustrated by the 
alternatives assessment that preceded the Regional Development Implementation Plan, public 
authorities are often inclined to take the economic projections for future port traffic for granted, 
which renders it unlikely that less intrusive alternatives in terms of ecological damage will 
prevail in the context of an environmental impact assessment (EIA) or, whenever Natura 2000 
sites are damaged, the application of the derogation clause.  
Even so, the ruling in Grüne Liga Sachsen buttresses this restrictive approach. There, the 
CJEU held that the review of alternatives in the context of Article 6(4) “requires weighing the 
environmental consequences of maintaining or restricting the use of the works at issue, including 
closure or even demolition, on the one hand, against the public interest that led to their 
construction, on the other.”127 The economic costs of potential alternatives are “not of equal 
importance to the objective of conserving natural habitats and wild fauna and flora pursued by the 
Habitats Directive.”128
Recent case law also makes it clear that the IROPI test embedded in Article 6(4) cannot 
be met merely because there is some prospect that a development will create economic benefits. 
                                                          
126 EUROPEAN COMMISSION, Guidance Document on Article 6(4) of the ‘Habitats Directive’ 
92/43/EEC, Clarification of the Concepts of: Alternative Solutions, Imperative Reasons of 
Overriding Public Interest, Compensatory Measures, Overall Coherence, Opinion of the 
Commission 7 (Jan. 2007).
127 Case C-399/14, (CJEU, Jan. 14, 2016), at para. 74.
128 Id. at para. 77.
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In Solvay, the CJEU held that an IROPI interest must be both public and overriding, meaning that 
it must be of such demonstrable importance that it can clearly overcome the interest in conserving 
nature. In principle, this is only likely to happen in exceptional circumstances.129 But the 
European Commission has also stressed that a public interest can only be overriding if it is a 
long-term interest.130 Competent authorities must then make a comprehensive analysis of whether 
a project passes the IROPI test. They cannot limit themselves to accepting the project proponent’s 
claims, which will tend to paint an overly positive picture of project benefits.131
In the specific context of the Port of Antwerp, a question arises about whether the short-
term economic gains linked to the construction of an additional container dock should prevail 
over the preservation of old growth habitats that are already in a degraded state. There also needs 
to be an evaluation of the economic need for yet another big container dock when other docks are 
not used to full capacity and economic growth is sputtering.132
                                                          
129 Case C-182/10, Marie-Noëlle Solvay and Others v. Région Wallonne, 2012 E.C.R., paras. 75–
76.
130 EUROPEAN COMMISSION, Guidance Document on Article 6(4) of the ‘Habitats Directive’ 
92/43/EEC, Clarification of the Concepts of: Alternative Solutions, Imperative Reasons of 
Overriding Public Interest, Compensatory Measures, Overall Coherence, Opinion of the 
Commission 8 (Jan. 2007).
131 Clutten & Tafur, supra note 9, at 181.
132 The Flemish Greens predict that the Saeftinghe Dock would lead to unacceptable 
environmental and mobility impacts, in an area already characterized by heavy fragmentation, 
bad air quality, and traffic congestion. See https://www.groen.be/nieuws/10-feiten-waarom-het-
saeftinghedok-de-verkeerde-keuze (last visited Mar. 19, 2017). 
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In short, while proactive nature compensation schemes might, even after the ruling in  
Orleans, pave the way for a more flexible application of the derogation clause, derogations 
remain exceptional rather than routine. More pointedly, nature compensation schemes are not a 
license to carry out a damaging project for which less intrusive alternatives are available, in the 
absence of a compelling public interest. The Orleans decision is in this sense a clear corrective to 
the recent tendency in Europe to allow economic factors to pre-empt strict assessments of both 
damaging projects and of the compensatory measures proposed to offset them.133
7.3. Mitigation vs. Compensation Revisited 
The holdings in both Briels and Orleans make it clear that the benefits of mitigating adverse 
project effects cannot be claimed if the adverse effects are clear but the benefits of mitigation are 
prospective, meaning that they have not yet been quantified or realized on the ground. It is still 
the case that the rescheduling of a project to avoid, for example, interference with the breeding 
period of a protected species is legitimate mitigation, because it prevents detrimental effects from 
materializing in the first place. Similarly, realigning the path of a road to avoid vulnerable 
patches of protected habitat can also qualify as mitigation. Yet as a general rule future restoration 
actions are not eligible as mitigation measures in the context of Article 6(3) of the Habitats 
Directive. 
More generally, the following conditions now need to be met before a measure can be 
labelled mitigation:  
                                                          
133 Nicolas De Sadeleer, Habitats Conservation in EC Law – From Nature Sanctuaries to 
Ecological Networks, in 5 YEARBOOK OF EUROPEAN ENVTL. L. 215–52 (Thijs F.M. Etty et al. 
eds., 2005); McGillivray, supra note 75, at 449–50.
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- the measure must be genuinely capable of avoiding or reducing the negative effects of a 
plan or project, with the aim of ensuring that the integrity of a site is not adversely 
affected; 
- the measure must be strictly related to the same Natura 2000 site and the same habitat or 
species that is impaired by the project; 
- the measure must form an integral part of or be functionally linked to the plan or project 
that impairs a Natura 2000 site; 
- the measure must not be part of the conservation measures Member States are required to 
implement by Article 6(1) and/or 6(2) of the Habitats Directive; 
- the measure’s effectiveness in avoiding or reducing the negative effects of a plan or 
project cannot be uncertain.134
Measured against these criteria, do sophisticated schemes to create markets in banked 
biodiversity offset credits – often dubbed “habitat/species banking” – constitute mitigation?135 In 
some ways the proactive nature restoration strategy proposed for the Saeftinghe Dock could be 
interpreted as an attempt to implement this rationale, although there was no suggestion that 
credits could be traded outside the Port of Antwerp. 
The key difficulty here is that, although habitat banking might support a proactive approach 
to mitigation or compensation, and avoid interim losses, it does not pass the test of “like for like” 
                                                          
134 RALPH H. W. FRINS, MITIGATIE, COMPENSATIE EN SALDERING IN HET OMGEVINGSRECHT
(2016). 
135 See, e.g., Joseph W. Bull et al., Biodiversity Offsets in Theory and Practice, 47 ORYX 369,
369–80 (2013); Géraldine Froger et al., Towards a Comparative and Critical Analysis of 
Biodiversity Banks, 15 ECOSYSTEM SERVICES 152, 152–62 (2015). 
-198-
46 
 
offsets that both the CJEU and the European Commission have endorsed.136 One can imagine 
situations where port authorities purchase land in advance in order to create new breeding 
grounds for highly mobile species, such as protected terns, in order to offset future development 
actions on existing breeding grounds, which the birds will readily abandon. But this is a very 
limited set of circumstances, and one in which it is quite clear that new breeding grounds will 
work just as well as those that are lost. In other cases, involving old growth habitats or less 
mobile species, for example, the elegant solution that works for the terns is unlikely to be 
available. Or, if it is available, it would entail considerable delays that would not make it an 
attractive option for project developers. 
To some extent, the elaborate efforts made proactively to offset the damage to existing salt 
grasslands to accommodate the Saeftinghe Dock might be tagged as a major step towards habitat 
banking. They even seem to comply with the “like for like” rationale. But there are so many 
uncertainties surrounding the feasibility of recreating threatened salt grasslands in other locations 
outside the port area that it remains doubtful whether such progressive types of restoration 
strategies are consistent with the precautionary principle. Either way, the ruling in Orleans clearly 
                                                          
136 EUROPEAN COMMISSION, Guidance Document on Article 6(4) of the ‘Habitats Directive’ 
92/43/EEC, Clarification of the Concepts of: Alternative Solutions, Imperative Reasons of 
Overriding Public Interest, Compensatory Measures, Overall Coherence, Opinion of the 
Commission 14 (Jan. 2007). See also EFTEC and IEEP, The Use of Market-Based Instruments 
for Biodiversity Protection – The Case of Habitat Banking, Technical Report for European 
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http://ec.europa.eu/environment/enveco/pdf/eftec_habitat_technical_report.pdf (last visited Mar. 
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indicates that the room for more flexible offsetting schemes, such as habitat banking, remains 
extremely limited within the realm of the Nature Directives.  
7.4. Additionality: Achieving Net Gains in Comparison with the Baseline Scenario  
All the measures incorporated into the Regional Development Implementation Plan for the Port 
of Antwerp were intended to achieve two goals at the same time. First, they would arguably 
achieve favourable conservation status for the Natura 2000 sites affected and, second, they would 
offset the impairment of those sites. However, under Articles 6(1) and 6(2) of the Habitats 
Directive, authorities were already under an obligation to implement restoration and conservation 
measures to reverse on-going habitat degradation in the port area. In recent years, for example, 
both Flemish and Dutch authorities have intensified dredging activities to guarantee optimum 
accessibility to the Port of Antwerp. Hence the Article 6(1) and 6(2) measures were already 
necessary to avoid infringement actions by the European Commission.137 Some of the nature core 
                                                          
137 The Estuary Development Outline (2010) was approved by both the Dutch and Flemish 
governments in March 2005. It aimed at resolving the political tensions that have persisted for 
centuries between the Netherlands and the Flemish Region as to the management of the Scheldt 
Estuary, which is vital for the further development of the Port of Antwerp. The newly established 
policy strategy laid down a long-term strategy, to be reached by 2030, which has three main focal 
points: safety (maximum protection against flooding in the region), accessibility (optimum 
accessibility of the harbours on the Scheldt estuary via dredging activities), and natural 
environment (a dynamic, healthy natural environment). Inter alia, the Outline established clear-
cut conservation objectives for the SACs and SPAs present in the Scheldt Estuary. These 
commitments were then further translated in the 2005 Scheldt Treaties, which have been signed 
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areas included in the development plan for the Port of Antwerp were meant to comply with the 
conservation duties enshrined in Articles 6(1) and 6(2).138
To what extent were the restoration measures included in the Regional Development 
Implementation Plan for the Port of Antwerp in line with the additionality requirement of 
European nature conservation law, a requirement which holds that mitigation or compensation 
measures taken in relation to new developments must provide a net positive contribution to 
conservation, above and beyond whatever contribution was needed to meet existing conservation 
commitments? The appropriate assessment carried out for the port expansion did not explicitly 
address this issue, even though the additionality principle has long been regarded as crucial to 
meeting the no net loss objective of European nature conservation policy, which holds that only 
those biodiversity benefits that are additional to a properly established baseline can count as valid 
mitigation, compensation, or offsets. 139
The decision in Orleans preserves this view and, thus, perhaps inadvertently, closes the 
door on a so-called double dipping tactic whereby restoration measures needed to comply with 
                                                          
and ratified both by the Netherlands and the Flemish Region. At the Flemish level, the so-called 
Sigma Plan further implemented the sustainable approach to the Scheldt Estuary, by combining 
and balancing its natural, economic and socio-cultural functions. See
http://www.vnsc.eu/publicaties/wetenschappelijke-publicaties-en-rapporten/100-
ontwikkelingsschets-2010-schelde-estuarium.html (last visited Mar. 19, 2017). 
138 See Joint answer given by Mr. Potočnik on behalf of the Commission to the Written Questions 
E-006402/11, E-006507/11, P-006822/11 (Sept. 15, 2011). 
139 Martine Maron et al., Locking in Loss: Baselines of Decline in Australian Biodiversity, 192 
BIOLOGICAL CONSERV. 504, 504–12 (2015).
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obligations under Articles 6(1) and 6(2) of the Habitats Directive can also be counted as offsets 
for the adverse effects of a project under Articles 6(3) and 6(4).140 This rationale is 
understandable because the EU’s ambitious nature restoration targets,141 which aim for net gains, 
will not be met if restoration actions needed to stall on-going deterioration are immediately re-
used to offset the harmful effects of new developments.142
From a policy perspective, the focus should be, first, on making degrading biodiversity 
more resilient, and only after this has been achieved through a proactive nature restoration 
strategy, should permits be issued for new and potentially harmful developments under Article 
6(3). Or, alternatively, one should clearly indicate that the purported offsets go beyond the 
autonomous conservation or restoration measures necessary to comply with Article 6(1) and 6(2) 
of the Habitats Directive. Admittedly, while some might submit that the rigidity of the CJEU in 
this respect could urge project developers such as port authorities to invest less in restoration 
                                                          
140 Joined Cases C-387/15 & C-388/15, 2016 EUR-Lex 583, at para. 42. 
141 EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, 
the Council, the Economic and Social Committee and the Committee of the Regions, Our Life 
Insurance, Our Natural Capital: An EU Biodiversity Strategy to 2020 (2011, COM (2011) 244 
final). The Council of the European Union endorsed the Biodiversity Strategy in its June 21, 2011 
decision (EU Biodiversity Strategy to 2020 – Council Conclusions, 11978/11). 
142 The European Commission already specified in its 2000 Guidance on Article 6 of the Habitats 
Directive that “[m]easures required for the ‘normal’ implementation of the ‘Habitats’ or ‘Birds’ 
directives cannot be considered compensatory for a damaging project.” EUROPEAN COMMISSION,
Managing Natura 2000 Sites, The Provisions of Article 6 of the ‘Habitats’ Directive 92/43/ECC
44–45 (2000).
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actions, and ultimately put in jeopardy the conservation goals of the Habitats Directive itself, the 
rationale of the EU judges effectively contributes to averting a further net loss. Moreover, should 
more flexibility be shown under the habitat assessment rules, the risk exists that ecological 
restoration would become an almost exclusively development-driven activity. Accordingly, 
environmental degradation could become a prerequisite for finding the necessary financial 
goodwill and means to consider large-scale restoration efforts.  
8. Conclusion 
This analysis shows that, when located near Natura 2000 sites, port developments in Europe and, 
by extension, other major development plans and projects in Europe, can be difficult to reconcile 
with the preventative approach to nature conservation that the CJEU has determined is 
fundamental to the EU Nature Directives. Developers, and more specifically port authorities in 
Belgium and the Netherlands, have shown a remarkable willingness to make nature conservation 
measures an integral part of their planning for expansion. But this has not substantially alleviated 
the frustration they feel with the court’s steadfast embrace of the precautionary principle. The 
CJEU’s refusal to accept the legal soundness of an integral approach to project-linked nature 
restoration within the specific context of Article 6(3) of the Habitats Directive continues to 
impede permitting procedures. Even if nature management and restoration actions are proactively 
implemented, they can only be regarded as compensation measures in the context of the 
derogation clause. Proposals to restore or re-create natural habitats cannot, as a matter of law in 
Europe, be treated as a license for proceeding with projects for which less harmful alternatives 
exist or for which compelling and overriding reasons of public interest cannot be demonstrated.  
It remains to be seen whether and how port expansion schemes and other major project 
developments can move forward if they entail the destruction of estuarine and marine habitats in 
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Europe that are already in an unfavourable conservation status. The Port of Antwerp case 
indicates that, at least in some instances, the options for competent authorities to coordinate 
proactive nature conservation measures with future actions likely to be harmful to protected areas 
may be severely restricted. Critics might predict that this alleged rigidity undercuts the legitimacy 
of the Nature Directives. One might even go so far as to say that, because biodiversity 
conservation goals carry limited political weight in Europe, harmful developments are inevitable, 
no matter the time, energy and expense involved in subjecting them to procedures of analysis and 
assessment. In which case, why not accept that development proposals including robust 
ecological restoration measures are making the best of a bad situation, and let such projects 
proceed? 
The argument against this very tempting suggestion is that the benefits of nature 
restoration and re-creation measures are, under recent case law, too uncertain to turn around the 
poor conditions that now prevail in many, if not most, of Europe’s endangered habitats. The 
courts are of the view that it makes little sense to destroy the nature that remains in exchange for 
gains that are speculative. And this in turn strongly suggests that European port authorities, and 
project developers and planning authorities more generally, are better advised to read Orleans as 
an incentive to step up their efforts to restore the degraded protected areas within their 
jurisdictions, thus making them more resilient in the long run to absorb the environmental 
pressures that major new development projects are bound to entail. More innovative strategies 
which fail to observe the mitigation hierarchy are liable to be defeated in court.  
There is certainly nothing in Orleans that would prevent developers from proactively 
restoring or recreating nature, both on-site or off-site, near protected areas that stand to be 
affected by future development actions. And for project developers who operate in a context 
where degraded Natura 2000 sites are sure to be affected by their future plans, such ambitious 
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and proactive restoration strategies make even more sense. Instead of wasting time and money 
with ad hoc mitigation strategies of dubious legal soundness under Article 6(3), developers might 
be better off securing “restoration deals” with competent authorities in which both sides stipulate 
an “environmental baseline” against which future improvements to habitats and species can be 
measured. If proactive restoration goes beyond existing conservation duties and yields results 
before new planning procedures are initiated, it can be viewed as an additional instrument for 
achieving the EU’s 2020 biodiversity targets while justifying further development, even in the 
context of Natura 2000 sites.143 The downside is that under Orleans developers cannot reasonably 
anticipate the benefits of restoration measures that have yet to be proven successful on the 
ground, and competent authorities cannot, therefore, give developers definitive assurances that 
their projects will be able to move ahead. In other words, project developers are required to invest 
in further restoration actions without having received formal assurances that their future 
development plans can go ahead. Still, while the latter strategy might appear anachronistic, it 
might ultimately still constitute a more sensible pathway towards genuine sustainable 
development.  
Be that as it may, as long as EU judges are unwilling to depart from the mitigation 
hierarchy that implicitly underpins Article 6(3), developers ought to distinguish clearly between 
                                                          
143 It is provided that “by 2020, ecosystems and their services are maintained and enhanced by 
establishing green infrastructure and restoring at least 15% of degraded ecosystems.” Cliquet, 
Decleer & Schoukens, supra note 26, at 268. See also ANASTASIA TELESETSKY, AN CLIQUET &
ASHFIN AKHTAR-KHAVARI, ECOLOGICAL RESTORATION IN INTERNATIONAL ENVIRONMENTAL 
LAW (2016). 
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measures that are needed to comply with the restoration duties required of them under Article 
6(1) and those that are taken as offsets under Articles 6(3) and (4).  
And when the derogation provision of Article 6(4) is invoked, Orleans is very clear that 
developments can only go ahead when there has been a very careful and explicit weighing and 
balancing of the conservation value of existing patches of habitat. This might be viewed as the 
imposition of an unnecessary administrative burden on major infrastructure projects such as port 
expansion, which are generally believed to be the key to future economic prosperity of a region 
or even an entire country. But from an environmental point of view it is highly desirable, 
especially in cases where projects entail the destruction of villages and the further degradation of 
protected areas that are already stressed. Orleans is thus a corrective to environmental 
assessments that in the past have been prone to give too much weight to the economic growth 
projections on which proposed projects are premised.  
Orleans also represents a call to look much more closely at other, less intrusive project 
alternatives to those proposed by the developer, and to favour scenarios that conserve or restore 
existing patches of habitat in protected areas. Individual development proposals ought to be 
framed in the wider perspective of sustainable development goals, so that competent authorities 
and other stakeholders can objectively assess the extent to which economic interests are being 
allowed to prevail over the in situ conservation of vulnerable patches of habitat. And this 
presupposes that, at least in some instances, projects will be denied because they cannot be 
reconciled with the continued existence of viable Natura 2000 sites. The very fact that the 
Flemish government, in reaction to the decision in Orleans, has recently announced that it will 
carry out a more comprehensive examination of all the available alternatives for the planned port 
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expansion only underscores this point.144 Instead of taking future port expansion as a steadfast 
premise, the new planning procedure will tackle the more broader question on how to achieve an 
increase of the container capacity in the wider ecological and societal context.145
In summary, while the ruling in Orleans leaves limited room for developers to formulate 
and proceed with proposals that will adversely affect protected areas in Europe, it is a powerful 
reminder to developers that they have serious responsibilities to ensure sustainable development. 
Additional impairments to Natura 2000 sites that already have legal protection are only going to 
be permissible when restoration actions render them resilient to further change or when the 
overriding reasons of public interest for further impairing those sites have been conclusively and 
transparently demonstrated. This entails that restoration actions are no longer to be treated as a 
“one-size-fits-all-solution” for troublesome permitting procedures. Orleans makes the prevention 
of future significant damage to existing protected areas a vital component of European 
environmental law and policy, going forward. Given that the European Commission has recently 
                                                          
144 See Antwerps Saeftinghedok niet Langer Heilig Huisje, 
http://www.tijd.be/nieuws/archief/Antwerps_Saeftinghedok_niet_langer_heilig_huisje.9841177-
1615.art (last visited Mar. 19, 2017). 
145 Note that the Flemish Government did not wait for the final annulment of the strategic 
development plan by the Belgian Council of State (Council of State (2016), no. 236.837) to 
initiate a new strategic development procedure in order to accommodate the demands of the 
Antwerp Port Authority for additional container capacity within the context of the Port of 
Antwerp. This will be done through the integral planning procedure set out by the Decree of 25
April 2014 on complex projects, which has set out a more participative and sequential approach 
to spatial planning for large infrastructure project in the Flemish Region. 
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completed the “Fitness Check Evaluation” of the Nature Directives,146 holding that the protection 
rules are “highly relevant” and “fit for purpose,”147 the preventative approach prevailing within 
the context of Article 6(3) of the Habitats Directive is likely here to stay. It remains to be seen to 
what extent the recent case law developments will also signal a paradigm shift towards more 
sustainable development proposals in Europe, but that is clearly the direction in which the recent 
jurisprudence points.
▪▪▪
                                                          
146 According to the European Commission, the so-called fitness checks provide an evidence-
based critical analysis of whether EU actions are proportionate to their objectives and deliver as 
expected. They cover environmental, economic, and social aspects, and concern all EU policy 
areas. In the field of environment policy, the Commission has completed fitness checks of the EU 
legislation on freshwater and on waste. The fitness check of the EU Birds and Habitats Directives 
was initiated back in 2013. See European Commission, Communication from the Commission to 
the European Parliament, the Council, the European Economic and Social Committee and the 
Committee of the Regions, Regulatory Fitness and Performance (REFIT): Results and Next Steps
(2013), http://ec.europa.eu/smart-regulation/docs/20131002-refit-annex_en.pdf ((last visited Mar. 
19, 2017). 
147 European Commission, Commission Staff Working Document Fitness Check of the EU Nature 
Legislation (Birds and Habitats Directives) (2016), 
http://ec.europa.eu/environment/nature/legislation/fitness_check/docs/nature_fitness_check.pdf
(last visited Mar. 19, 2017). .  
▪▪▪
-208-
56 
 
 
 
Figure 1 
 
-209-36
PART III
SPECIES RESTORATION WITHIN THE CONTEXT OF 
ARTICLE 12 OF THE HABITATS DIRECTIVE
-210-
-211-
 
37 
 
 
CHAPTER IV 
 
Towards a Legally Enforceable Duty to Restore Endangered 
Species under EU Nature Conservation Law: On 
Wild Hamsters, the Rule of Law and Species 
                                         Extinction 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Accepted for publication as: 
Schoukens, H. 2017. Towards a Legally Enforceable Duty to Restore Endangered Species under EU 
Nature Conservation Law: On Wild Hamsters, the Rule of Law and Species Extinction. In: J. Jendrośka, M. 
Bar & M. Reese (eds.), Procedural Environmental Rights: Principle X in Theory and Practice. 
  
 
-212-
 
38 
 
Abstract 
 
Over the past two decades ecological restoration has become a major environmental policy 
objective both at international and EU level. However, the question to what extent such 
restoration claims can be effectively enforced through legal action before national courts 
within the context of EU nature conservation law has received little attention so far in the 
available literature. In this chapter a case is made for a legally enforceable restoration duty 
for strictly protected species, such as the Wild hamster, which are listed in Annex IV of the 
Habitats Directive. The most relevant procedural and substantive obstacles to be overcome 
when launching lawsuits before national courts in order to force competent authorities to 
enact more comprehensive restoration actions for protected species are outlined. Taking 
into account recent case law developments before the Court of Justice of the EU (CJEU) 
it is argued that environmental NGOs might step in as guardians of endangered species 
that are in dire need of additional recovery measures in order to stave off imminent 
extinction and to allow further restoration towards a favourable conservation status. It is 
demonstrated that the powerful combination of Article 9(3) of the Aarhus Convention and 
the general principles of EU law, such as effective judicial protection, is capable of 
overcoming the traditional procedural obstacles to environmental litigation. Moreover, while 
the system of strict protection duties contained in Article 12(1) of the Habitats Directive is 
primarily directed at conserving the ‘status quo’, the restoration imperative present within 
the directive can still be used so as to compel Member States to adopt more progressive 
restoration strategies.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
-213-
1 
 
1. General introduction  
 
1.1. From static preservation management to ecological restoration 
 
‘Imagine a single survivor, a lonely fugitive at large on mainland Mauritius at the end of the 
seventeenth century. Imagine this fugitive as a female. She would have been bulky and 
flightless and befuddled – but resourceful enough to have escaped and endured when other 
birds didn’t. Or else she was lucky. (…) (The dodo) had become rare unto death. But this one 
flesh-and-blood individual still lived.’1 This compelling excerpt from the book The Song of the 
Dodo, written by David Quammen on the extinction of species in, to quote the author’s own 
words, ‘a world that has been hacked to pieces’, aptly captures the unenviable fate of the last 
living survivor of a species that is on the road to extinction. This predicament is currently 
shared by many other last remaining specimens of endangered species on our Planet. It is 
widely known that the ecological crisis we are faced with is unprecedented both in terms of 
scale and scope, with populations of many species on our planet plummeting well below 
sustainable levels due to increasing human pressure on the ecosystems.2  
 
In spite of the well-known system of supranational enforcement present within the EU legal 
order3, setting it apart from the international legal system, which lacks a central authority 
capable of enforcing the commitments enshrined in multilateral environmental agreements4, 
the situation is not substantially different in the European Union (EU). The implementation of 
the EU Habitats5 and Birds Directives6 (EU Nature Directives) notwithstanding, European 
biodiversity is still suffering from a continuous decline. In spite of some modest success 
stories, for example the recovery of large carnivores, such as the Gray wolf (Canis lupus), 
across their former range7, recent reports reveal that the overall picture for the biodiversity 
in the EU remains bleak. 8  
 
Until now, the main policy response to the predicament of many species has consisted of 
nature conservation laws with a rather static focus on the preservation of the remaining 
biodiversity in protected sites.9 However, merely conserving what remains may be illusionary 
when the populations of an endangered species are close to or below the threshold of 
                                                          
1 D. Quammen, The Song of the Dodo, Island Biogeography in an Age of Extinctions, Touchstone, 1996, p. 275. 
2 O. Venter et al., Sixteen years of change in the global terrestrial human footprint and implications for biodiversity 
conservation, Nature Communications 2016, DOI: 10.1038/ncomms12558.  
3 See more on this: H. Schoukens & K. Bastmeijer, Species protection in the European Union: How strict is strict? In: C.H. Born, 
A. Cliquet, H. Schoukens, D. Misonne & G. Van Hoorick (eds.), The Habitats Directive in its EU Environmental Law Context: 
European Nature’s Best Hope?, Routledge, 2015, pp. 128-132.  
4 In various multilateral environmental agreements non-compliance procedures are provided. However, ensuring full 
compliance with multilateral environmental agreements remains an important issue of concern. See: J. Brunnée, Climate 
change and compliance and enforcement processes, In: R. Rayfuse & S.V. Scott (eds.), International Law in the Era of Climate 
Change, Edward Elgar, 2012, pp. 294-300.  
5 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora, OJ 1992 L 206/7 (further 
referred to as ‘Habitats Directive’). 
6 Directive 2009/147/EC on the conservation of wild birds, OJ 2010 L 20/7 (further referred to as ‘Birds Directive’). 
7 G. Chapron et al., Recovery of Large Carnivores in Europe’s Modern Human-Dominated Landscapes, Science 2014, 346, p. 
1517.  
8 European Environment Agency, State of nature in the EU Results from reporting under the nature directives 2007–2012, 
EEA Technical Report, No. 2/2015.  
9 See more extensively: W.R. Jordan III & G.M. Lubeck, Making Nature Whole. A History of Ecological Restoration, Islandpress, 
Washington, 2011, pp. 96-100.  
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extinction and the species’ habitat has disappeared throughout its former range.10 It is 
therefore not surprising to see the concept of ‘ecological restoration’ gaining considerable 
traction among environmental organisations and policy-makers.11 Instead of exclusively 
focusing on the maintenance of a static status quo, ecological restoration seeks to return a 
degraded ecosystem to its ‘historical trajectory’.12 In the Society for Ecological Restoration’s 
2004 Primer, ecological restoration is further defined as the practice of ‘assisting the recovery 
of an ecosystem that has been degraded, damaged or restored’.13  
 
Over recent years, ecological restoration has slowly turned into a global priority. Some authors 
now speak of an ‘emerging age of ecological restoration law’14. Explicit restoration policy 
targets are now present both in global and regional biodiversity targets.15 Within the 
framework of the 1992 Convention on Biological Diversity16, the 2010 Aichi Targets set forth 
the goal of restoring at least 15% of degraded ecosystems by 2020.17 Furthermore, the 
European Commission has embraced ecological restoration in the explicit policy targets that 
are included in the EU Biodiversity Strategy to 2020.18 In line with the EU’s international 
obligations, the European Commission has adopted an overarching 15% restoration target, 
along with its commitment to halt the deterioration in the status of all species and habitats 
covered by EU nature legislation and to achieve a significant and measurable improvement in 
their conservation status by 2020.19 Regardless of the lofty and ambitious targets towards 
ecological or ecosystem restoration, many countries fail to honour their policy pledges in the 
field and falter in the concrete implementation of the restoration-based principles into 
national and regional planning policies.20 To some extent, the disappointing results so far are 
to be linked to the absence of a clear-cut definition of key concepts, such as ‘ecological 
restoration’21 and ‘degradation’, and the lack of a well-defined baseline, which offers a (too?) 
wide discretion to the EU Member States.22 Also, the excessive focus on the ambitious targets 
is criticized by some as impractical and unattainable since it remains unthinkable that 15% of 
the EU’s territory will be restored to a historical reference state any time soon.23 However, 
while some of this criticism appears to be valid at first sight, it does not alter the fact that 
                                                          
10 B.J. Richardson, The Emerging Age of Ecological Restoration Law, Journal of European Community & International 
Environmental Law 2016, 25(3), p. 277.  
11 See more extensively: J. Aronson & S. Alexander, Ecosystem Restoration is Now a Global Priority: Time to Roll up our 
Sleeves’, Restoration Ecology, 2013, pp. 293-296. See also in a similar vein: A. Telesetsky, A. Cliquet &  A. Akhtar-Khavari, 
Ecological Restoration in International Environmental Law, 2017, Routledge, pp. 22-25.  
12 S. K. Allisson, What do we mean when we talk about ecological restoration? An inquiry into values, Ecological Restoration 
2004, 22(4), pp. 281-286.  
13 Society for Ecological Restoration International Science, Policy Working Group, The SER 
International Primer on Ecological Restoration, Tucson, Society for Ecological Restoration International, 2004.  
14 Richardson, supra note 10, p. 277.  
15 See more extensively: A Cliquet, K. Decleer & H. Schoukens, Restoring nature in the EU: The only way is up? in C.H. Born, A. 
Cliquet, H. Schoukens, D. Misonne & G. Van Hoorick (eds.), supra note 2, pp. 265-284.  
16 Convention on Biological Diversity, Rio de Janeiro, 5 June 1992.  
17 CBD, 2010, COP 10 Decision X/2, Strategic Plan for Biodiversity 2011-2020. 
18 European Commission, Communication from the Commission to the European Parliament, the Council, the Economic and 
Social Committee and the Committee of the Regions, Our life insurance, our natural capital: an EU biodiversity strategy to 
2020 (COM(2011) 244 final, 2011).  
19 See more extensively: Cliquet, Decleer & Schoukens, supra note 15, pp. 268-271.  
20 J. Cortina-Segarra, K. Decleer, J. Kollmann, Biodiversity: Speed restoration of EU ecosystems, Nature, 2016, 535, p. 231.  
21 A distinction is often made between ‘restoration’, which aims at the recovery of an ecosystem to its original natural state, 
on the one hand, and ‘rehabilitation’, which refers to activities that may fall short of returning the ecosystem to its pre-
degradation state. See more extensively: Allison, supra note 12.  
22 D. Jørgensen, Ecological restoration as objective, target, and tool in international biodiversity policy, Ecology and Society 
2016,  20(4), p. 43. 
23 J.S. Kotiaho, Target for ecosystem repair is impractical, Nature 2015, 519, p. 33.  
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ambitious recovery plans are instrumental in staving off the extinction of several endangered 
species across the EU and reversing so-called ‘tipping points’. So the question is really whether 
we can still afford to wait for a more consensus-driven approach to emerge in the context of 
biodiversity management in times of ecological crisis.  
 
 
1.2. From piecemeal lawsuits to more activist types of environmental litigation 
 
Over the past decades, legal action over the failure to implement comprehensive 
environmental policies has become an ever more attractive pathway for activist citizens and 
environmental NGOs. Yet as Advocate General Sharpston aptly noted at the hearing in Trianel 
before the Court of Justice of the EU (CJEU)24, ‘the fish cannot go to court’. This is but a recent 
echo of the Christopher Stone’s famous words: ‘trees have no standing’25. With the extinction 
crisis continuing unabatedly, the compelling legal question now surfaces as to whether 
environmental NGOs can sue governments over their apparent negligence or failure to come 
forward with more ambitious restoration programmes for endangered species before national 
courts.26 Instead of focusing on ‘reactive’ or ‘piecemeal’ lawsuits, in which the legality of 
specific hunting derogations or building permits liable to further damage protected species is 
challenged before administrative bodies or courts, this more activist approach would allow 
environmental NGOs to tackle the more fundamental shortcomings of nature protection 
schemes in court and to seek a mandatory injunction compelling authorities to come forward 
with more ambitious recovery programmes.  
 
For a long time, it was evident to set aside such types of judicial activism as unthinkable, 
especially within the realm of biodiversity governance, a legal domain characterized by 
conspicuously vague legal standards. Even so, legal frames are fluid, dependent on societal 
changes and prone to evolution, amongst others through the course of jurisprudential 
evolutions. The 2015 ground-breaking Urgenda ruling of the District Court of the Hague, in 
which the Dutch government was ordered to step up its efforts in combatting climate change 
on the basis of the rather broadly formulated ‘duty of care’ contained in the Dutch Civil Code, 
has substantially reversed that understanding and is now often cited as the most recent 
exponent of this trend towards judicial activism in environmental matters.27 Today, the 
decision in the Dutch climate case is no longer a standalone case but part of a wider 
jurisprudential trend. In the United States (U.S.) as well, similar climate actions have received 
a similar favourable treatment, both in state28 and federal courts.29 At EU level, the 
                                                          
24 Case C-115/09, Trianel [2011] ECR I-3673.  
25 C.D. Stone, Should Trees Have Standing? – Toward Legal Rights for Natural Objects, 1972, p. 3.  
26 For the reasons behind the strategy of some environmental NGOs to increasingly turn to the courts in activist environmental 
procedures, see: L. Bergkamp & J.C. Hanekamp, Climate Change Litigation against States: The Perils of Court-Made Climate 
Politics’, European Environmental and Energy Law Review 2015, pp. 103-105.  
27 District Court of The Hague,  Stichting Urgenda v. Government of the Netherlands (Ministry of Infrastructure and the 
Environment), 24 June 2015, C/09/456689/HA ZA 13-1396. See more extensively: K.J. de Graaf & J.H. Jans, The Urgenda 
Decision: Netherlands Liable for Role in Causing Dangerous Global Climate Change, Journal of Environmental Law 2015, p. 
517. 
28 See for instance: SC Washington (King County), Zoe and Stella Foster and others v. Washington Department of Ecology, 19 
November 2015, no. 14-25295-1 SEA.  
29 Most notably, on November 10, 2016 Judge Ann Aiken of the Federal District Court for the District of Oregon issued an 
order denying the U.S. government and fossil fuel industry’s procedural motions to dismiss a constitutional climate change 
lawsuit staged by 21 youth. See: U.S. District Court For the District of Oregon, Kelsey Cascade Rose Juliana et al. v. The United 
States of America et al., 10th November 2016. Opinion and Order of Judge Aiken.  
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progressive case-law evolutions in the context of clean air litigation both before the CJEU and 
at national level further underline the large potential for judicial activism in matters that are 
regulated at EU level.30 And thus, the instrument of private environmental enforcement is no 
longer off-chart to bring forward more progressive restoration-based claims in court in cases 
of manifest governmental inertia, especially such delays and lack of ambition might put in 
jeopardy the survival of strictly protected species under EU law.  
 
The idea of suing governments over their biodiversity and restoration commitments is 
thought-provoking in itself. However, given the dire state of many species in the EU and the 
many procedural as well as substantive complexities that might arise, it merits a closer 
examination. At the centre of this chapter, a case is made for a legally enforceable restoration 
duty regarding strictly protected species listed in Annex IV of the Habitats Directive. While the 
main focus of this chapter is to examine the procedural obstacles regarding judicial activism 
in the realm of endangered species which are strictly protected under EU law, also the most 
seminal substantive issues that are inextricably linked to the latter elements are addressed 
more in detail. The research questions that are looked into include the following: on what 
legal grounds can NGOs claim legal standing for bringing recovery claims regarding 
endangered Annex IV species before national courts under EU law?; to what extent is a 
mandatory injunction against national or regional competent authorities to enact more 
ambitious recovery programmes in line with the separation of powers doctrine?; which 
substantive criteria can underpin restoration claims in the context of endangered species that 
go beyond maintaining existing populations in their habitats? 
 
 
2. The plight of the Wild hamster in Western Europe: an appropriate context for restoration-
based claims? 
 
As noted above, the focus of this chapter is not ecosystem restoration as such. Instead, it is 
analysed to what extent the omission to adopt adequate recovery programmes for strictly 
protected species under the EU Nature Directives is challengeable in court. Rather than 
looking at the myriad procedural and substantive issues to be considered when opting for a 
more activist type of litigation at national court level through a theoretical lens, the analysis 
below aims at tackling the most important points through a specific case study of the Wild 
hamster (Cricetus cricetus), also known as the Eurasian hamster, the Black-bellied hamster 
or the Common hamster. The reason therefore is twofold. First, in spite of its protected status, 
the Wild hamster has witnessed substantial drops in its populations over the past decades, 
which underscores the need for robust recovery programmes in order to stave off extinction. 
Second, the Wild hamster is one of the few endangered species which has featured so 
prominently in the case-law of the CJEU. And although the causes of decline evidently differ 
from one species to the other, the more general lessons drawn from this case study will 
probably be instrumental for other threatened species within the EU.  
 
 
 
                                                          
30 See for instance: Case C-404/13, ClientEarth [2014] ECLI:EU:C:2013:805; UK Supreme Court, R (on the application of 
ClientEarth) (Appellant) v. Secretary of State for the Environment, Food and Rural Affairs (Respondent), 29 April 2015 [2015] 
UKSC 28, [2013] UKSC 25.  
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2.1. From agricultural pest to critically endangered species in several EU Member States? 
 
Until several decades ago, the Wild hamster was regarded as an agricultural pest throughout 
large parts of Western and Central Europe. Nothing pointed towards its possible extinction in 
the westernmost part of its range.31 Yet during the course of the second half of the 20th 
century the Wild hamster became increasingly rare. The increasingly threatened rodent 
species, which was already protected under the 1979 Convention on the Conservation of 
European Wildlife and Natural Habitats (Bern Convention)32, was listed as a strictly protected 
species in Annex IV to the Habitats Directive in 1992.33  The Wild hamster’s presence is almost 
exclusively connected with human farming practices. Currently, the optimal habitat conditions 
of  the Wild hamster overlap with the most productive agricultural areas, which already hints 
to the primary causes of its recent demise.34 Given the sharp reduction in their favourable 
croplands, the populations of Wild hamsters have seen a decline by more than 99% in Belgium, 
the Netherlands and the adjacent federal state of North Rhine-Westphalia.35 The nearby 
populations present in the Alsace region in France have suffered a similar fate.36  
 
The causes of the current predicament of the Wild hamster are easily identifiable. As already 
alluded to above, there is the substantial change in agricultural crops since the 1950s, which 
has significantly reduced the chances of survival of the Wild hamster. The progressive shift 
towards maize cultivation at the expense of more hamster-friendly crops has been particularly 
detrimental to the rodent species.37 The intensification of agriculture has had detrimental 
effects on the already diminishing population level. In countries like France and Belgium, 
perennial fodder crops now constitute less than 6% of the arable land, compared with 13-14% 
in the early 1990s.38 The creeping urbanization and fragmentation of the traditional habitats 
of the Wild hamster have further fragmented the remaining populations of the Wild 
hamster39, rendering their survival dependent on ex situ protection schemes, including captive 
breeding and reintroduction efforts.40 Moreover, recent research suggests that also climate 
change might cause further compromise the survival chances of the Wild hamster on the long 
term.41 
 
 
                                                          
31 J.O’ Brien, Saving the common hamster (Cricetus cricetus) from extinction in Alsace (France): potential flagship species 
conservation or an exercise in futility?, Hystrix, the Italian Journal of Mammalogy 2015, DOI: 404/hystrix-26.2-11230, pp. 89-
95.  
32 Bern, 19 September 1979, in force 1 June 1982, UKTS No 56 (1982), Cmnd 8738.  
33 Except for Hungary, where it is listed in Annex V.  
34 O’ Brien, supra note 31, pp. 89-90. 
35 M.J.J. La Haye, K. Neumann & H.P. Koelewijn, Strong decline of gene diversity in local populations of the highly endangered 
Common hamster (Cricetus cricetus) in the western part of its European range, Conservation Genetics 2012, 13, p. 311.  
36 O’ Brien, supra note 31, pp. 89-91; K. Neuman, H. Jansman, A. Kayser, S. Maak, R. Gatterman, Multiple bottlenecks in 
threatened western European populations of the common hamster Cricetus cricetus (L.), Conservation Genetics 2004, 5, pp. 
181-193.  
37 See more generally: K. Ulbrich & A. Kayser, A risk analysis for the Common hamster (Cricetus cricetus), Biological 
Conservation, 2004, 117(3), pp. 263-270. 
38 Orbicon, Ecosphère, ATECMA & Ecosystems LTD, Species report Cricetus cricetus, Wildlife and sustainable farming and the 
Birds and Habitats Directive 2009, Brussels, Wildlife and Sustainable Farming Initiative.  
39 O’ Brien, supra note 31, pp. 89-91.  
40 See more extensively: M. La Haye, T.E. Reiners, R. Raedts, V. Verbist &  H.P. Koelewijn, Genetic monitoring to evaluate 
reintroduction attempts of a highly endangered species, Conserv Genet, 2017, DOI 10.1007/s10592-017-0940-z.  
41 M.L. Tissier, Y. Handrich, J.-P. Robin, M. Weitten, P. Pevet, C. Kourkgy & C. Habold, How maize monoculture and increasing 
winter rainfall have brought the hibernating European hamster to the verge of extinction, Sci Rep. 2016, 6, p. 25531. 
-218-
6 
 
2.2. Extinction through inaction? 
 
What makes the plight of the Wild hamster so well-suited for assessing the potential for filing 
restoration-based lawsuits in the context of EU nature conservation law, is that it is almost 
exclusively human-induced. It is precisely the lack of effectively implemented and enforced 
protective schemes that has brought the species to the brink of extinction in several Western-
European EU Member States. Even after the entry into force of the Habitats Directive in 1994, 
which listed the species as a strictly protected Annex IV species and forced EU Member States 
to ban all detrimental activities to Wild hamsters42, the policy response in countries such as 
Belgium (Flemish Region) and France has been notoriously slow. This has led some 
commentators to speak of ‘extermination through inaction’.43 In the Netherlands, the species 
was said to be virtually extinct in the beginning of the 21st century, while it is believed that 
only 30 Wild hamsters remain on the territory of the Flemish Region (Belgium).44 It must be 
noted that, over the course of the past decade or so, several conservation and restoration 
schemes have been set up to support the isolated and fragmented populations in Belgium 
(Flemish Region), Germany, the Netherlands and France.45 However, until recently, such 
efforts have proven to have little effect, partly because they lacked robust repopulation 
targets, were underfunded and mostly relied upon voluntary conservation efforts by 
farmers.46  
 
The slow and uncoordinated response of the French authorities to drastic population decline 
is indicative of the inadequate protection efforts elsewhere in the EU.47 For one, it is striking 
to note that full legal protection was only accorded to the Wild hamster in France, as late as 
in 2007, i.e. more than 13 years (!) after the entry into force of the Habitats Directive. In other 
EU Member States a similar non-compliance scenario has emerged.48 In addition, the French 
protection rules that had been adopted, were mostly openly ignored throughout planning 
procedures for infrastructure programmes liable to harm existing or potential habitats for 
hamsters.49 This conclusion is not new though. As illustrated by the outcome of the recently 
concluded Fitness Check of the EU Nature Directives, the protection and conservation rules 
laid down by those legal instruments often amount to nothing more than a ‘paper tiger’ and 
lack robust implementation efforts.50  
 
To further underpin the latter findings, one can point to the first generation of French hamster 
conservation plans, adopted around 2004-2006.51 Whereas these plans must surely be 
                                                          
42 See Article 12(1) of the Habitats Directive. See more extensively: Schoukens & Bastmeijer, supra note 3, pp. 132-139.  
43 Ibid.  
44 See: https://www.natuurpunt.be/nieuws/was-dit-de-laatste-wilde-vlaamse-hamster-20120817 (Accessed 10 April 2017).  
45 La Haye, Neumann & Koelewijn, supra note 35, pp. 311-312; H. Schoukens, Requiem voor de laatste wilde hamster in 
Vlaanderen: een juridische paradigmashift in the Antropoceen, Tijdschrift voor Omgevingsrecht en – beleid 2016, p. 25.   
46 M.J.J.  La Haye, G.J.D.M. Müskens, R.J.M. Van Kats, A.T. Kuiters, H. Siepel, Agri-environmental schemes for the Common 
hamster (Cricetus cricetus). Why is the Dutch project successful?’, Aspects of Applied Biology 2010, p. 1.  
47 See on Belgium more extensively: Schoukens, supra note 45, pp. 25-29.  
48 Ibid.  
49 See for instance with respect to the integration of species protection consideration in spatial planning procedures in the 
Netherlands: J.M. Verschuuren, De laatste wilde hamster in Nederland en de grondslagen van het Europees en internationaal 
recht, W.E.J. Tjeenk Willink, 2000, Deventer, pp. 20-25.  
50 See: European Commission, Commission Staff Working Document – Fitness Check of the EU Nature Legislation (Birds and 
Habitats Directive), SWD(2016) 4725 final, available at: 
http://ec.europa.eu/environment/nature/legislation/fitness_check/index_en.htm (Accessed 10 April 2017). 
51 O’ Brien, supra note 31, pp. 90-92.   
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credited for helping to raise awareness for hamsters among farmers, they were mostly 
defensive by nature, focusing on the last remaining strongholds of the species, and 
insufficiently funded to fundamentally reverse the ongoing decline. This was further 
reaffirmed by the condemnation of France by the CJEU in 2011.52 In order to avoid further 
infringement proceedings, countries like France have considerably increased the financial 
means linked to the conservation plans in the past five years. Even so, the current 
conservation plans are openly challenged by the environmental NGOs for insufficiently 
guaranteeing the long-term survival of the species in the Alsace.53 The recent protection 
efforts from other neighbouring countries show remarkable similarities with the French 
flawed policy response so far.54  
 
 
3. Procedural obstacles: granting standing to environmental NGOs in order to allow them to 
act as guardians of the Wild hamster?  
 
 
3.1. Different roads to the enforcement of EU environmental law: in search of effective legal 
remedies in times of imminent extinction? 
 
Faced with the steep decline and virtual extinction of the local populations of many 
endangered species, environmental NGOs might be found increasingly willing to sue their 
governments over their failure to adopt adequate conservation and recovery schemes. For 
now, such actions have not yet been initiated at the national level, also not regarding the Wild 
hamster. Even so, environmental NGOs have filed complaints with the European Commission 
– which is the principal ‘guardian of the Treaties’ – on the inadequate protection of the Wild 
hamster over the recent years. And indeed, infringement proceedings could in some cases 
serve as an effective remedy to enforce EU nature conservation law in the field, as is partly 
illustrated by the French hamster case. As noted, France was indeed condemned for its 
inadequate recovery programmes. Still, the outcome of infringement proceedings can be 
unpredictable and subject to untransparent forms of political decision-making.55 For instance, 
in spite of sending Belgium a Reasoned Opinion with regard to the insufficient efforts made 
to halt the continuous decline of the Wild hamster back in 2005, the European Commission, 
for reasons unknown, ultimately decided not to bring this case before the CJEU.56 Moreover, 
even when an actual infringement procedure is launched before the CJEU, the European 
Commission often struggles with bringing forward the necessary evidence to underpin the 
significant impact of a planned construction project on a protected species.57 Rather ironically, 
the burden of proof will be more easily met when the extinction of a species becomes very 
likely.58  
                                                          
52 Case C-383/09, Commission v France 2011 ECR I-04869. 
53 M. Wintz et al., Open letter dated 16 November 2012, http://www.cricetus-cricetus-cricetus.alsace/les-associations-de-
defense-du-cricetus/ (Accessed 10 April 2017).  
54 Schoukens, supra note 45, pp. 53-56.  
55 See more extensively: J. Darpö, The Commission: A Sheep in Wolf’s Clothing? On Infringement Proceedings as a Legal Device 
for the Enforcement of the EU Law on the Environment, Using Swedish Wolf Management as an Example, Journal of European 
Environmental & Planning Law 2016, pp. 283-289.  
56 Schoukens, supra note 45, pp. 28-29.  
57 See for instance: Case C-308/08, Commission v Spain [2010] ECR-4281.  
58 M. Clement, What does the obligation of result mean in practice? The European hamster in Alsace, In: C.H. Born, A. Cliquet, 
H. Schoukens, D. Misonne, G. Van Hoorick (eds.), supra note 3,  p. 16.  
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Against this backdrop, enforcement through national court proceedings comes into the 
picture as an attractive alternative, especially in cases where urgent action is needed to stave 
off the extinction of protected species. National courts are indeed to be approached as the 
‘ordinary courts’ for implementing and enforcing EU law within the legal systems of the EU 
Member States.59 They are competent to scrutinize national decisions or even omissions that 
might contravene EU law. Until recently, though, more activist types of legal actions in order 
to enforce recovery programmes for endangered species had little chance of success in view 
of the rigid standing rules that often prevailed before the national courts in the context of 
environmental cases. By some measures, the rationale used by the U.S. Supreme Court in its 
1992 landmark ruling in Lujan v. Defenders of Wildlife still resonates today, also within the 
EU.60 These proceedings revolved around the standing of environmentalists to challenge 
agency programmes and are therefore not that distinct from a potential legal review action in 
the context of species recovery in the EU. When deciding upon the matter, the U.S. Supreme 
Court held that Wildlife Defenders had failed to meet the Constitutional requirements for 
individualized injury that would have granted standing under the U.S. Endangered Species Act. 
Most notably, Justice Scalia, who was writing for the majority, dismissed the view that the 
citizen suit provision of the act amounted to an actio popularis clause.61 He seized the 
opportunity to reassert his view that programmatic decisions and rules of general application 
are not appropriate for judicial review.62  
 
Going back to the European context, it must be noted that the exact scope of the legal 
standing requirements in environmental cases obviously differs from one jurisdiction to  
another. Generally speaking, the chances that a legal action aimed at a substantive review of 
recovery efforts would lead to a favourable outcome were severely restricted until recently. 
While in some EU Member States environmental NGOs enjoyed a relative wide access to 
justice in environmental cases, sometimes even amounting to an actio popularis approach, 
legal actions launched by environmental NGOs in other EU Member States often clashed with 
strict standing rules.63 To give but a few examples, in Germany and Austria the renowned 
(notorious?) ‘Schutznorm’ theory was prevalent, according to which the locus standi of natural 
persons or other persons requires the infringement of an individual, subjective right, which 
effectively barred environmental NGOs from claiming standing in environmental cases. In 
Belgium, which opted for an intermediate approach, the Supreme Court cautiously dismissed 
legal actions launched by environmental NGOs that failed to prove concrete injury.64 In 
Sweden, in turn, a reserved approach to public interest litigation, blocking most actions 
launched by environmental NGOs, persisted until recently.65  
 
                                                          
59 Opinion 1/09, Creation of a Unified Patent Litigation System, EU:C:2011:123, para. 80.  
60 U.S. Supreme Court, Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).  
61 See more extensively: K.P. Sheldon, Lujan v. Defenders of Wildlife: The Supreme Court’s Slash and Burn Approach to 
Environmental Standing, Environmental Law Reporter 1993, p. 10036. 
62 Ibid.  
63 For an overview see: J. Darpö, Effective Justice? Synthesis Report of the Study on the Implementation of Articles 9.3 and 
9.4 of the Aarhus Convention in the EU Member States of the European Union, 2013, 
http://ec.europa.eu/environment/aarhus/access_studies.htm (Accessed 10 April 2017). 
64 Belgian Supreme Court, 19 November 1982, R.W. 1983-84, p. 2029. 
65 See more on this topic: Y. Epstein &  J. Darpö, The Wild has No Words: Environmental NGOs Empowered to Speak for 
Protected Species as Swedish Courts Apply EU and International Environmental Law, Journal of European Environmental & 
Planning Law 2013, 10(3), pp. 250-261. 
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Also at the level of the European Court of Justice (CJEU), a surprisingly conservative approach 
to locus standi in cases relating to EU protected sites (Natura 2000) prevailed. In 2003, 
Advocate General Kokott notoriously held in her – in other respects very progressive - Opinion 
in Waddenzee that ‘(u)nlike in the case of rules on the quality of the atmosphere or water, the 
protection of common natural heritage is of particular interest but not a right established for 
the benefit of individuals. The close interest of individuals can be promoted only indirectly, as 
a reflex so to speak’66. Be that as it may, the past ten years have seen a remarkable shift in the 
jurisprudential approach to the traditional standing requirements in environmental cases, 
which seems to offer more perspective for judicial activism in the realm of ecological 
restoration. As is widely known, the entry into force of the UNECE Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental 
Matters67 within the EU – better known as the ‘Aarhus Convention’ – was of great significance. 
The Aarhus Convention, which has been dubbed a ‘driving force for environmental democracy’ 
by some68, calls for the recognition of a number of procedural rights for individuals and NGOs 
with regard to the environment. By ratifying the Aarhus Convention in 200569, along with its 
EU Member States, the provisions of that convention are now an integral part of the legal 
order of the EU pursuant to Article 216(2) of the Treaty on the Functioning of the EU (TFEU).  
 
 
3.2. The more straightforward route: Article 9(3) of the Aarhus Convention as a stepping stone 
for more liberalized standing to sue in restoration-based cases?  
 
The objective of the Aarhus Convention, is ‘to contribute to the protection of the right of every 
person of present and future generations to live in an environment adequate to his or her 
health and well-being’. In spite of its apparent focus on the protection of human health, it also 
serves as seminal yardstick for ensuring effective legal protection and wide access to justice 
in biodiversity-related cases. Article 9 of the Aarhus Convention thus constitutes an obvious 
point of departure in the quest for a more liberalized interpretation of national standing rules, 
a crucial precondition to launch public interest litigation in the context of the imminent 
extinction of an endangered species. However, one should carefully categorize legal actions 
aimed at reviewing species action programmes within the specific scope of Article 9 of the 
Aarhus Convention, which distinguished between different sets of legal standards in terms of 
possible review action. A possible legal action to force an EU Member State to step up its 
restoration actions vis-à-vis an EU protected species has to be distinguished from a classic 
administrative lawsuit aimed at reviewing a planning permit for a particular project listed in 
Annex I to the Aarhus Convention and/or other concrete specific activities that may have a 
significant effect on the environment. For this subject-matter, which basically encompasses 
specific activities for which public participation requirements apply, such as a construction 
permit for a new industrial plant, Article 9(2) of the Aarhus Convention grants environmental 
NGOs with legal standing de lege. However, these robust review guarantees are of little use in 
                                                          
66 Opinion Advocate General Kokott in Case C-127/02, Waddenzee [2004], para. 143.  
67 Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental 
Matters, done at Aarhus, Denmark, 25 July 1998 (further referred to as the ‘Aarhus Convention’). The Aarhus Convention 
entered into force on 1 October 2001.  
68 J. Watts, The Aarhus Convention: a Driving Force for Environmental Democracy, Journal of European Environmental & 
Planning Law  2005, pp. 3-4.  
69 Council Decision 2005/370/EC of 17 February 2005 on the conclusion on behalf of the European Community, of the 
Convention on access to information, public participation in decision-making and access to justice in environmental matters, 
OJ 2005 L 124/1. 
-222-
10 
 
the context of more activist lawsuit targeting the failure to develop robust recovery 
programmes for EU protected species.70 This equally entails that the specific review 
procedures provided for in secondary EU legislation, for instance under Article 11 of the 
Environmental Impact Assessment (EIA) Directive71, will be ineffective in this respect.  
 
By contrast, Article 9(3) of the Aarhus Convention contains a more generally phrased citizen 
suit clause which might help environmental NGOs to overcome conservative standing rules in 
restoration-based lawsuits. Pursuant to Article 9(3) of the Aarhus Convention, Contracting 
Parties have to ensure that ‘members of the public have access to administrative or judicial 
procedures to challenge acts and omissions by private parties and public authorities which 
contravene provisions of its national law relating to the environment’. As is widely known, the 
Grand Chamber of the CJEU also denied direct effect to Article 9(3) of the Aarhus Convention 
in its 2011 ruling in Lesoochranárske Zoskupenie VLK72 since, in its view, this clause did not 
contain any clear and precise obligation capable of directly regulating the legal position of 
individuals.73  
 
Furthermore, whereas the EU legislature introduced an express legal standing right based on 
the right to participate in secondary EU environmental law, it has so far failed to adopt a 
directive aimed at further implementing Article 9(3).74 Yet in spite of the above-mentioned 
reservations, there are several reasons why Article 9(3) of the Aarhus Convention is bound to 
play an increasingly important role as leverage for environmental NGOs claiming standing in 
lawsuits revolving around EU protected species. 75  
 
3.2.1. A high-water mark for procedural obstacles to environmental litigation 
 
Focusing first on the alleged broad wording of Article 9(3) of the Aarhus Convention, it needs 
to be reiterated that the lack of direct effect of the latter provision has not barred the CJEU 
from underscoring that the provision, although drafted in broad terms, still aimed to ensure 
effective environmental protection.76 In its decision in Lesoochranárske Zoskupenie VLK, the 
CJEU concluded that ‘if the effective protection of EU environmental law is not to be 
undermined, it is inconceivable that Article 9(3) of the Aarhus Convention be interpreted in 
such a way as to make it in practice impossible or excessively difficult to exercise rights 
conferred by EU law’77, thereby implicitly reaffirming the duty of consistent interpretation that 
rests upon the national courts in this respect.  
                                                          
70 In theory, though, it is not excluded to claim judicial review under the terms of Article 9(2) of the Aarhus Convention for 
plans, programs and regulations, that are, according to national law, subject to participation requirements. See also: United 
Nations Economic Commission for Europe, The Aarhus Convention: An Implementation Guide, 2nd Edition, 2014, p. 193.  
71 See Article 11 of Directive 2011/92/EU on the assessment of the effects of certain public and private projects on the 
environment, OJ 2011 L 21/1 (further referred to as the ‘EIA Directive’).  
72 Case C-240/09, Lesoochranárske zoskupenie VLK [2011] ECR I-01255. 
73 Ibid, para. 45. 
74 Proposal for a Directive of the European Parliament and of the Council on access to justice in environmental matters, 
COM(2003)624. 
75 See also: J. Darpö & Y. Epstein, Thrown to the Wolves – Sweden Once Again Flouts EU Standards on Species Protection and 
Access to Justice, Nordic Environmental Law Journal 2015, pp. 15-16.  
76 Lesoochranárske zoskupenie VLK 2011, supra note 72, para. 46. See more extensively on the EU’s implementation of the 
third pillar of the Aarhus Convention: M. Hedeman-Robinson, EU Implementation of the Aarhus Convention’s Third Pillar: 
Back to the Future over Access to Environmental Justice, Part I, European Environmental and Energy Law 2014, 23, pp. 102-
114.  
77Lesoochranárske zoskupenie VLK 2011, supra note 72, para. 49 
-223-
11 
 
 
Granted, the 2011 ruling does not as such impose the obligation on national courts to set aside 
or disregard national rules that are contrary to Article 9(3). Nor does Article 9(3) of the Aarhus 
Convention provide a customised citizen suit right. Either way national courts still have the 
obligation to interpret national standing criteria and procedural rules, which are often 
formulated in broad terms, so as to make it possible to challenge decisions or omissions 
contravening environmental law, which also leaves room for restoration-based claims. Since 
it can be assumed that, in most national jurisdictions, more activist forms of legal action, 
seeking injunctive relief in environmental cases, are as such not expressly barred by national 
procedural rules, Article 9(3) of the Aarhus Convention will probably serve as a useful 
benchmark against which traditional standing rules are re-interpreted in the specific context 
of environmental litigation.78 The default position of the CJEU in Lesoochranárske zoskupenie 
VLK has already inspired several national courts, such as the Belgian Supreme Court, to 
reconsider their rigid approach to locus standi for environmental NGOs in the context of 
environmental legislation.79 All this underlines the strong potential of Article 9(3) of the 
Aarhus Convention in terms of environmental accountability before national courts.  
 
3.2.2. The relatively wide material scope of Article 9(3) of the Aarhus Convention 
 
Subsequently, it needs to be analysed to what extent species recovery plans are reviewable 
actions pursuant to the Aarhus Convention. As to the flexibility the Contracting Parties enjoy 
when implementing Article 9(3) of the Aarhus Convention, I submit that it is precisely the 
broad scope of that provision that makes it a highly interesting clause on which more activist 
types of legal action can be based, such as the ones contemplated in the context of imminent 
species extinction. Indeed, it needs to be considered that decisions that fall outside the scope 
of the first and second pillars of the Aarhus Convention – for instance because they do not 
relate to the stringent information and public participation rights guaranteed under this 
framework – should still be open to review under the terms of Article 9(3) of the Aarhus 
Convention. Only decisions enacted by bodies or institutions acting in their legislative or 
judicial capacity can be excluded.80 Previous findings and recommendations of the Aarhus 
Compliance Committee have exposed that acts of a general nature, such as land use plans and 
other regulations, should be challengeable under Article 9(3) of the Aarhus Convention.81  
 
Moreover, the CJEU has acknowledged that members of the public who are directly affected 
should be able to challenge relevant plans and programmes (or the failure to adopt such plans) 
within the scope of EU environmental law.82 From the above-mentioned case-law 
developments it can thus be inferred that also species conservation plans must equally be 
subject to judicial review under the terms of Article 9(3) of the Aarhus Convention. Likewise, 
since Article 9(3) of the Aarhus Convention also refers to ‘omissions’, it is clear that the failure 
of a government to adopt certain measures, plans or programmes which are obligatory under 
                                                          
78 Opinion Advocate General Kokott in Case 243/15, Lesoochranárske zoskupenie VLK [2016], para. 96. 
79 Belgian Supreme Court, 11 June 2013.  
80 See Article 2(2) d of the Aarhus Convention.  
81 See for instance: Communication ACCC/C/2005/11 (Belgium), ECE/MPPP/C.1/2006/4/Add.2, para. 31; Communication 
ACCC/C/2008/32 (Part I) (European Union), para. 72-74.   
82 Joined Cases C-165 to 167/09, Stichting Natuur en Milieu [2011] ECRI-04599, para. 100. This case related to programmes 
that EU Member States were required to adopt according to Article 4 of Directive 2001/82/EC of 23 October 2001 on national 
emission ceilings for certain atmospheric pollutants (NEC Directive). See also: L. Squitani & H. van Rijswick, Improving Legal 
Certainty and Adaptability in the Programmatic Approach, Journal of Environmental Law 2016, 28, p. 445.  
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national or EU environmental law can be tackled on the basis of Article 9(3) of the Aarhus 
Convention. It is even not excluded to base such legal actions upon procedural grounds, since 
public participation is probably also to be guaranteed for recovery programmes. Indeed, 
recovery programmes might still qualify as ‘plans and programmes’ within the meaning of 
Article 7 of the Aarhus Convention.  Yet EU environmental law, such as the Habitats Directive, 
also grants environmental NGOs additional substantive rights to substantiate their standing in 
restoration-based cases. In my view, the failure to promulgate robust recovery measures for 
EU protected species, such as the Wild hamster, constitutes therefore a reviewable action in 
accordance with Article 9(3) of the Aarhus Convention.  
 
3.2.3. More liberal standing criteria in environmental cases? 
 
As to the controversial issue of standing in environmental cases, Article 9(3) of the Aarhus 
Convention forces the parties to the Convention to provide access to the review procedures 
for ‘members of the public’ if they meet the criteria, if any, laid down in national law. 
Admittedly, Article 9(3) of the Aarhus Convention does not refer to ‘members of the public 
concerned’ but to ‘members of the public’. Therefore, no direct standing de lege is granted to 
environmental NGOs by Article 9(3) of the Aarhus Convention.  
 
Given the broad definition of the concept of ‘the public’83, though, it can nevertheless be 
upheld that it effectively covers any natural or legal persons, including environmental 
organisations. Even so, the referral to ‘the criteria, if any, laid down in national law’ seems to 
allow a great deal of freedom to the parties to the Convention in delimiting the scope of the 
review procedures. Yet these procedural criteria should not be used to the detriment of the 
legal standing of environmental NGOs.  
 
The question now is whether an environmental NGO might claim standing in a legal 
proceeding aimed to stave off the extinction of an endangered species. Interestingly, the U.S. 
Supreme Court was prepared to accept that ‘the desire to use or observe an animal species, 
even for purely aesthetic purposes, is undeniably a cognizable interest for purpose of standing’ 
in its much-cited ruling in Lujan v. Defenders of Wildlife. Even so, the majority still held that 
the environmental NGO at issue did not succeed in showing either ‘that the listed species were 
in fact being threatened by funded activities abroad’ or ‘that one or more of (its) members 
would thereby by ‘directly’ affected’.84 Ironically, Justice Kennedy and Justice David Souter 
held in their concurring opinion that the injury-in-fact requirement would have been complied 
with if only an airline ticket to the affected geographic areas with endangered species in 
question had been produced. Therefore, the lessons environmentalists took home from these 
rulings was that harm done to the general public or the environment, did not suffice to claim 
redress before court. If the latter view were to prevail within the context of EU law, this would 
evidently seriously limit access to justice in the context of species-restoration litigation. 
However, in its earlier findings the Aarhus Compliance Committee underscored that the 
parties to the Convention cannot use the clause ‘if they meet the criteria, if any, laid down in 
national law’ as an excuse for introducing or maintaining criteria that are so strict that they 
effectively bar all or almost all environmental organisations from challenging acts or omissions 
                                                          
83 See Article 2(4) of the Aarhus Convention which defines the notion as follows: ‘one or more natural or legal persons, and, 
in accordance with national legislation or practice, their associations, organizations or groups’.  
84 Lujan v. Defenders of Wildlife, supra note 60, p. 563. 
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that contravene national law relating to the environment.85 In other words, access to justice 
ought to be the rule and not the exception, which seems to hint to a more liberal approach to 
the admissibility criteria in comparison with the above-mentioned approach of the U.S. 
Supreme Court.   
 
Moreover, the decisions of the Aarhus Compliance Committee are not a standalone case. A 
similar rationale is echoed in the CJEU’s landmark ruling in Trianel. While the latter ruling 
explicitly related to the former Article 10a of the EIA Directive, implementing Article 9(2) of 
the Aarhus Convention, the CJEU’s holding that national standing rules cannot ‘deprive 
environmental protection organisations (…) of the opportunity of playing the role granted to 
them both by Directive 85/337 and by the Aarhus Convention’, also resonates on a wider 
level.86 I submit that a similar approach is equally to prevail within the context of restoration-
based lawsuits that fall within the scope of Article 9(3) of the Aarhus Convention. In particular, 
since the CJEU was explicitly adamant to reassert in paragraph 46 of the latter judgement that 
‘it would be contrary to the objective of giving the public concerned wide access to justice and 
at odds with the principle of effectiveness if such organisations were not allowed to rely on 
the impairment of rules of EU environment law solely on the ground that those rules protect 
the public interest’.  
 
In addition, it is to be noted that the beneficial health effects of biodiversity are increasingly 
conformed by recent scientific studies87, which might further pave the way for biodiversity-
related lawsuits initiated by private individuals. At present, though, recovery-based litigation 
focussing on the plight of specific species will stand better chance if initiated by environmental 
NGOs. It is my submission that, in view of Article 9(3) of the Aarhus Convention, environmental 
NGOs are no longer be required to provide the courts with evidence relating to possible 
breaches of its property rights or effects upon its research activities in order to be granted 
standing. In restoration-based litigation within the EU, Article 9(3) of the Aarhus Convention 
appears to grant standing to environmental associations which have the promotion of the 
conservation of nature and endangered species as their primary statutory objective.  
 
3.2.4. Effective legal remedies, also in restoration-based cases?  
 
Evidently, the prospect of a swift outcome of a national court proceeding will play a crucial 
role for environmental NGOs when considering the utility of launching legal actions over 
alleged failures to enact more progressive environmental or conservation plans. In terms of 
the review procedures that need to be provided for, Article 9 (3) of the Aarhus Convention 
contains relatively little direct hints. It merely states that the public should have access to 
administrative or judicial proceedings. Accordingly, Contracting Parties to the Aarhus 
Convention are not as such required to provide court review procedures to adhere to Article 
9(3) of the Aarhus Convention, as long as adequate administrative review procedures are 
available for environmental NGOs before administrative review bodies. Contracting Parties 
therefore do not have the primary obligation to provide for review procedures for judicial 
bodies in order to achieve compliance.  
                                                          
85 ACCC Belgium, supra note 81, para. 35; Communication ACCC/C/2006/18 (Denmark), ECE/MP/PP/2008/Add. 4, para. 31, 
35 and 41. 
86 Trianel, supra note 24, para. 44.  
87 See for instance: P. ten Brink et al., The Health and Social Benefits of Nature and Biodiversity Protection. A report for the 
European Commission (ENV.B.3/ETU/2014/0039), Institute for European Environmental Policy, London/Brussels, 2016.  
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Instruments such as species recovery plans or conservation plans are often poorly regulated 
in the applicable national laws. In many instances, even the procedures to be followed when 
drafting up such schemes are not comprehensively laid down itself by legislative or regulatory 
provisions, let alone that many EU Member States have provided for specific administrative 
review procedures which allow environmental NGOs to tackle deficiencies in the conservation 
schemes for endangered species. And even if this were the case, it still needs to be ensured 
that such proceedings meet the general requirements set out by Article 9(4) and 9(5) of the 
Aarhus Convention in term of effectiveness. The duties relating to fair and equitable 
procedures, among others, will therefore be key considerations in this respect.88  
 
 
3.3. A complementary road to standing: Article 12(1) of the Habitats Directive and effective 
judicial protection? 
 
Having established that Article 9(3) and (4) of the Aarhus Convention might be seminal to 
provide environmental NGOs with the necessary legal standing in lawsuits aimed at saving 
endangered species, it remains worthwhile to contemplate to what extent the general 
principles of EU law can also not be relied upon to overcome the traditional reservations 
against more activist lawsuits in the field of environmental law. In terms of binding effect, 
provisions of EU law can arguably be presented as more compelling legal standards to sway 
national courts to opt for a more liberal understanding of well-vested procedural rules. And, 
as a matter of principle, the relevance of EU law itself in this pursuit of injunctive relief in 
environmental matters is not to be underestimated in this respect either. Recent 
jurisprudential evolutions illustrate that EU law and Article 9(3) and (4) of the Aarhus 
Convention are mutually reinforcing, especially since they seem to offer environmental NGOs 
enforceable substantive rights in the context of EU environmental law.89  
 
3.3.1. Direct effect as a gateway to better legal protection? 
 
In the context of strictly protection species, reference must first be made to the theory of 
‘direct effect’ and its potential repercussions on the standing of entities invoking possible 
contraventions of directly applicable provisions of EU law. Admittedly, the CJEU has not yet 
shed light on the question whether the provisions on strict species protection, as included in 
Article 12(1) of the Habitats Directive, have direct effect.  However, in view of its ruling in 
Waddenzee, where the CJEU accepted the direct applicability of Article 6(3) of the Habitats 
Directive, which lays down the protection duties applicable in the context of EU protected 
sites (Natura 2000), it is safe to assume that it is certainly not unthinkable for the CJEU to 
reach a similar conclusion with respect to Article 12(1) of the Habitats Directive.90 Some 
national courts, such as the Swedish Supreme Administrative Court, have deduced from the 
CJEU’s ruling in Waddenzee that environmental NGOs had the right, in accordance with the 
Habitats Directive, to enjoy effective protection in national courts.91 Arguably, one might 
                                                          
88 Aarhus implementation guide, supra note 70, pp. 200-202. See also regarding the possibility to seek interim measures: Case 
C-416/10, Križan [2013] ECLI:EU:C:2013:8, para. 109-110.  
89 See also on this topic, albeit in the context of typical administrative review procedures, in which the legality of one or more 
specific derogations under EU species protection law is challenged: Darpö & Epstein, supra note 75, pp. 16-19. 
90 Case C-127/02, Waddenzee [2004] ECR I-7405, para. 66.  
91 For exact references, see: Darpö, supra note 55, pp. 278-280.  
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submit that Article 12(1) of the Habitats Directive in itself leaves distinctively more freedom 
to the EU Member States than Article 6(3) of the Habitats Directive, which was at issue in 
Waddenzee. Even so, the mere fact that a provision leaves some discretion to the government 
does not preclude its use of a clear yardstick to assess the adequacy and legality of the 
substantive review of plans and programmes aimed at the conservation of protected 
species.92  
 
3.3.2. Effective legal protection as an attractive side-route?  
 
The above notwithstanding, it remains doubtful whether environmental NGOs are able to 
claim locus standi exclusively from the CJEU’s holding in Waddenzee, as for instance the 
Swedish Supreme Administrative Court did in its recent case-law.93 In my view, more activist 
types of litigation ought also make reference to the more recent jurisprudential evolutions 
before the CJEU as regards effective legal protection in environmental cases. In its previous 
case-law relating to air quality, the CJEU had already acknowledged that individuals are 
entitled to take legal action if there is a risk that binding limit values designed to protect, 
amongst others, public health may be exceeded.94 Yet as the EU Habitats Directive does not 
relate to public health, Advocate General Kokott refused to apply a similar progressive 
reasoning in relation to the rights that were accorded to the environment by the Habitats 
Directive back in 2003. In itself, EU environmental law does not seem to grant an enforceable 
right to resilient biodiversity and species populations either. As alluded to above, this led 
Advocate General Kokott to conclude that Article 6(3) of the Habitats Directive can only be 
relied upon before court by environmental NGOs to the extent that avenues of legal redress 
against measures infringing the abovementioned provisions are already available to them 
under national law.95 Furthermore, the CJEU itself did, at the time, not go that far in explicitly 
granting environmental NGOs new substantive rights or legal remedies in the context of 
Article 6(3) of the Habitats Directive.96  
 
Even so, in the meantime a remarkable shift in jurisprudence has been recorded, which leaves 
ample room for a more progressive understanding of the rights environmental NGOs can 
derive from possible infringements of the EU Nature Directives. Already back in 2008, 
Advocate General Sharpston noted that, even in the absence of the provisions on access to 
justice laid down in Article 9(3) of the Aarhus Convention, the established case-law of the CJEU  
‘contains numerous statements to the effect that EU Member States cannot lay down 
procedural rules which render the exercise of rights conferred by Community law 
impossible’97.  In my opinion, the latter line of interpretation constituted a correct 
understanding of the legal state of affairs in 2008, since, at the time, it was established case-
law that the national procedural rules governing actions aimed at safeguarding rights under 
EU law must be no less favourable than those governing similar domestic actions (principle of 
equivalence) and must not render it in practice impossible or excessively difficult to exercise 
                                                          
92 See for instance the case-law regarding the direct applicability of the screening rules laid down by Article 4(2) and 4(3) of 
the EIA Directive: Case C-73/95, Kraaijeveld [1995] ECR I-5403, para. 56.  
93 Darpö, supra note 55, p. 279.  
94 E.g. Case C-361/88, Commission v Germany [1991] ECR I-2567, para. 16; Case C- 59/89, Commission v Germany [1991] ECR 
I-2607, para. 19; Case C-58/89, Commission v Germany  [1991] ECR I-4983, para. 14; and Case C-
298/95, Commission v Germany [1996] ECR I-6747, para. 16. 
95 Opinion Advocate General Kokott, supra note 66, para. 144.  
96 Waddenzee, supra note 90, para. 70.  
97 Opinion Advocate-General Sharpston in Case C-263/08, Djurgården [2009], para. 80.   
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rights conferred by EU law (principle of effectiveness). It is therefore of little importance that 
the Habitats Directive lacked explicit provisions on access to justice. For one, in its 2011 ruling 
in Lesoochranárske zoskupenie VLK the CJEU reinvigorated the link between Article 9(3) of the 
Aarhus Convention and the principle of effective judicial protection. To be more precise, the 
CJEU held that, when faced with a potential infringement of the Habitats Directive in respect 
of strictly protected species (i.e. hunting decisions regarding the Brown bear (Ursus arctos)), 
a national court must, in order to ensure effective judicial protection in the fields covered by 
EU environmental law, interpret national procedural law in line with Article 9(3) of the Aarhus 
Convention.98 
 
By reasserting in its 2014 ClientEarth ruling that natural or legal persons are entitled to take 
legal action where there is a risk that limit values designed to protect public health may be 
exceeded99, the CJEU implicitly opened the door for an argumentation by which 
environmental NGOs can claim that an infringement of the EU Nature Directives also comes 
down to an infringement of their own substantive rights, at least to the extent that they have 
listed the conservation of endangered species amongst their explicit statutory purposes. For, 
it would remain hard to justify why an environmental NGO might claim substantive rights 
within the framework of EU air quality law while denying such rights within the context of the 
EU Nature Directives. Such distinction might be defendable in the context of private 
individuals, since their health is not directly affected by the loss of a protected species. Yet it 
makes little sense in the context of environmental NGOs, which are obviously also not directly 
affected by air pollution either. Admittedly, it would be incorrect to state that the 2014 Client 
Earth ruling constituted the first decision in which the CJEU reasserted the principle of 
effective legal protection in the context of a lawsuit that was initiated by an environmental 
NGO. In fact, the CJEU had already done so in its Janecek ruling in 2008100 and also reaffirmed 
this approach in its Stichting Natuur en Milieu-decision in 2011.101 Even so, in its decision in 
Client Earth the CJEU explicitly referred to the principle of sincere cooperation, as mentioned 
in Article 4(3) Treaty on European Union (TEU), and to the duty to provide sufficiently effective 
legal remedies in the fields covered by EU law, as mentioned in Article 19(1) TEU.102 I argue 
that the latter principles, while ostensibly vague, might offer additional support for more 
activist types of legal actions, for instance in the specific context of the EU Nature Directives. 
And indeed, if an environmental NGO such as ClientEarth can claim standing in cases of 
infringement of EU air quality norms, why not accept standing to sue for environmental NGOs 
in restoration-based cases?  
 
As reiterated by Advocate General Kokott in her Opinion of 30 June 2016 in a second case 
relating to the Slovak NGO Lesoochranárske zoskupenie VLK, the simple fact that the interests 
of environmental NGOs are explicitly recognized in law entails that they must at least be 
capable of being concerned by an infringement of directly applicable provisions of EU 
environmental law, such as Article 12(1) of the Habitats Directive, to an extent sufficient to 
enable them to rely on those provisions before the national courts.103 Admittedly, the said 
proceedings did concern a more classical type of administrative review procedure related to 
                                                          
98 Lesoochranárske zoskupenie VLK 2011, supra note 72, para. 50.  
99 ClientEarth, supra note 30, para. 56.  
100 Case C-237/07, Janecek [2008] ECR I-6221, para. 42. See also the case-law mentioned supra in footnote 94.  
101 Stichting Natuur en Milieu, supra note 82, para. 94.  
102 ClientEarth, supra note 30, para. 52. 
103 Opinion Advocate General Kokott, supra note 78, para. 45-53. 
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permitting in the context of Article 6(3) of the Habitats Directive, in which an environmental 
NGO wanted to challenge the legality of a decision to build an enclosure on a Natura 2000 
site. Still, in its final ruling the CJEU explicitly referred to Article 6(1)(b) of the Aarhus 
Convention and to the importance of effective judicial protection in the context of the specific 
rights inherent in the right of public participation upon which the environmental NGO 
relied.104  
 
By and large, on might apply a similar progressive reasoning within the context of activist 
lawsuits covered by Article 9(3) of the Aarhus Convention. For, even if there is arguably more 
leeway for EU Member States when implementing the latter provision, the principle of 
effective legal protection as enshrined in Article 47 of the EU Charter on Fundamental Rights 
appear to exclude an approach by which environmental NGOs are automatically denied 
standing in procedures in which recovery measures relating to EU protected species are to be 
reviewed.  
 
 
3.4. Separation of powers versus mandatory injunction: beyond the traditional approach 
towards the trias politica through Article 9(4) of the Aarhus Convention 
 
When addressing the effectiveness of legal remedies available under EU environmental law, 
especially in the context of injunctive relief aimed at forcing the competent authorities to 
adopt more effective recovery measures for an endangered species, one almost automatically 
arrives at the point of the trias politica doctrine. According to this theory –  better known in 
the U.S. as the ‘political question’ doctrine’105 – the powers of government are distributed 
among three separate branches: the legislative, the executive, and the judiciary branch. Under 
the traditional view, judges should not hear cases which deal directly with issues that, 
pursuant to the respective constitutional tradition, should be the sole responsibility of the 
other branches of government. Judges would thus not have the authority to look behind policy 
determinations. Therefore, it would not be possible to ask judges to order the government to 
enact rules or regulations aimed at the recovery of endangered species.106 Along these lines, 
law enforcement should remain an exclusive competence of the executive branch.107 It is not 
surprising, then, to notice that the separation of powers doctrine constituted a formidable 
barrier for earlier examples of third party enforcement in the context of environmental law. 
For instance, several first-generation climate cases before U.S. courts were dismissed with 
reference to the non-justiciability of the political questions that were related to it.108 To give 
but a few examples from the EU, in the Netherlands, the Supreme Court held in its renowned 
Waterpakt case that the trias politica would be infringed if a court was asked to order that 
formal law be created to make up for the fact that the Netherlands had not implemented the 
EU Nitrates Directive.109 Similarly, the Belgian Supreme Court declined to uphold a claim in 
                                                          
104 Case C-243/15, Lesoochranárske zoskupenie VLK [2016) ECLI:EU:C:2016:838, para. 58-63.  
105 The political question doctrine was established by the U.S. Supreme Court in its Baker v. Carr ruling. See: U.S. Supreme 
Court, Baker v. Carr, 369 U.S. 186 (1962).  
106 This view was amongst others shared by Justice Scalia of the U.S. Supreme Court. See more extensively: Sheldon, supra 
note 61, pp. 10040-10041.  
107 See along these lines, albeit in the specific context of the Dutch climate case: Bergkamp & Hanekamp, supra note 26, pp. 
103-107. 
108 See for instance: Comer, et al. v Murphy Oil USA, Inc., et al., Civil Action, No. 1:05-CV-436-LG-RHW, Order Granting 
Defendants’ Motion to Dismiss.  
109 Dutch Supreme Court, 21 March 2003 ECLI:NL:HR:2003:AE8462, 21/03/2013. 
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which the Belgian Federal State would have been ordered to alter the current routes used 
when operating the Belgian national airport.110 It goes without saying that the separation of 
powers doctrine will also have to be faced in the context of restoration-based cases as a 
possible counterargument, especially when environmental NGO seek a court order which 
forces the competent authorities to take specific recovery measures.  
 
3.4.1. Towards a more liberal approach of the separation of powers doctrine? 
 
As to the exact interpretation to be given to the trias politica doctrine, it is important to 
temper the rather traditional understanding of the separation of powers doctrine, which has 
until recently been a powerful obstacle to more activist forms of environmental litigation. As 
reiterated by the Dutch District Court in its 2015 climate case ruling, the three traditional 
branches of government are unmistakably interrelated.111 This approach is better known as 
the well-known system of ‘checks and balances’. As a result, public interest litigation, also in 
environmental cases such as species recovery, could serve as an important correction for an 
executive branch that misdirects its important legislative purposes.112 Likewise, one could 
submit that the question is not so much whether a case might have political implications, since 
such a rigid test would render virtually all legislative and executive actions immune to legal 
challenges.113 Rather, in my opinion, the more fundamental issue at stake is whether granting 
a claim to come forward with more robust restoration measures would require the courts to 
second-guess political decisions which falls exclusively within the scope of another branch of 
a government.114 Put in the specific context of this chapter, it therefore needs to be 
determined whether the failure to come forward with comprehensive protection and 
recovery measures can be determined by a national court on the basis of clear-cut rules and 
science. In my view, the answer to the previous questions can be affirmative in the context of 
EU protected species such as the Wild hamster, the fate of which could be sealed in the 
absence of further actions. For, indeed, one cannot argue that there is a lack of judicially 
discoverable and manageable standards to resolve the issue, as is subsequently demonstrated 
when the substantive review standards that apply in the context of Article 12(1) of the 
Habitats Directive are examined more into detail.  
 
On the other hand, one cannot ignore the sharp criticism that has been voiced by some legal 
authors regarding the compatibility of the Dutch District Court’s ruling in the climate case with 
the separation of powers doctrine. Several authors have indeed questioned whether the court 
order was fully in line with the trias politica, especially since the court order was based on a 
reputedly vague provision of Dutch tort law.115 Whereas this criticism appears particularly 
attractive to dismiss climate change-related claims based upon tort law116, possible future 
                                                          
110 Belgian Supreme Court, 3 January 2008, case no. C/06.0322.N/1. 
111 Urgenda, supra note 27, para. 4.95. 
112 Sheldon, supra note 61, p. 10040.  
113 A. Soete & H. Schoukens, Klimaatverandering in de rechtbank. De rechter als scherprechter bij een falend milieubeleid?, 
NieuwJuridischWeekblad 2016, pp. 189-191.  
114 In her Opinion of 10 November 2016, Judge Ann Aiken of the Federal District Court for the District of Oregon used this 
rationale when discussing the question as to the compatibility of the climate action with the political question doctrine. See: 
Juliana, supra note 29, p. 10.  
115 Bergkamp & Hanekamp, supra note 26, pp. 103-107; de Graaf & Jans, supra note 27, pp. 223-227.  
116 Note that several U.S. courts have already held that climate claims in tort law are nevertheless justiciable and not 
precluded on the basis of the political question doctrine. See more extensively: J.R. May, Political Question Doctrine, In: J.R. 
May (ed.), Principles of Constitutional Environmental Law, American Bar Association, 2011, pp. 215-241.  
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litigation within the context of EU nature conservation law is to be distinguished from tort-
based climate litgation. For, while the Dutch court based its injunction in the climate case 
ruling on the admittedly vague ‘duty of care’ laid down in Dutch civil law, the EU species 
protection rules, which are arguably more strictly phrased, can serve as a well-defined 
standard of review (see also more in detail, infra).  
 
That is not to say that restoration-based litigation based upon tort law or more broadly 
formulated provisions of international or EU law is totally excluded. Still, when explicitly 
framed within the context of EU nature conservation law, which hints at an enforceable duty 
of EU Member States to conserve and/or restore a species at a favourable conservation status, 
judges might be less easily accused of ‘making new law’ instead of merely applying the existing 
regulations.  
 
Evidently, national courts will apply judicial deference to governmental expertise, the 
available science and the statutory discretion that is allowed by the applicable rules, especially 
when they are asked to review existing conservation efforts. National courts, when faced with 
such cases, will take great care in drafting a legal remedy, with respect for the competent 
authorities’ margin of appreciation when achieving compliance with the EU Nature Directives. 
For instance, a national court could force a competent authority to take into account more 
realistic population targets and a specific time-frame within which the plight of an endangered 
species should be reversed. At the same time it would leave it to the competent authorities 
to decide upon the precise measures that are needed to reverse the ongoing plight. Even so, 
the leeway enjoyed by competent authorities is clearly narrowed when non-compliance with 
clear-cut rules of EU law could eventually lead to the imminent extinction of the said species, 
such as is the case with the Wild hamster. The same goes when the extinction of a species is 
to be approached as the immediate consequence of non-compliance with the protection 
duties over the previous decades. Furthermore, other recent case-law developments seems 
to point towards a more activist understanding of the power to judicially review conservation 
duties in respect of endangered species. A remarkable example thereof can be found in the 
context of the U.S. 1973 Endangered Species Act. While courts mostly respect the discretion 
agencies enjoy when implementing species recovery plans, a U.S. court noted in Lujan that 
the agency’s failure to implement a recovery plan for more than eight years was jeopardizing 
several listed species. This ultimately led the court to order the competent agency to take the 
necessary steps to implement the plan.117 In recent legal literature, a more moderate 
approach towards the political question doctrine is promoted as well, under which the latter 
theory does not bar legal claims with political ramifications but rather advocates ‘an attitude 
of judicial restraint adopted by the judges when they are asked to review certain categories 
of sensitive decisions’.118  
 
 
 
 
                                                          
117 Sierra Club v Lujan, 36 Envt. Rep. Cas. (BNA), pp. 1543-1545. See more extensively on the specific role of ‘recovery plans’ 
within the context of the U.S. Endangered Species Act: D.D. Goble, Recovery, In: D.C. Baur & W.R. Irvin (eds.), Endangered 
Species Act. Law, Policy, and Perspectives, 2010, American Bar Association, pp. 70-104.  
118 P. Daly, Justiciability and the “political question” doctrine, Public Law, 2010, p. 176.  
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3.4.2. The re-emergence of Article 9(4) of the Aarhus Convention: effective judicial protection 
vs the traditionalist approach to the separation of powers theory? 
 
Regarding the recent shift towards environmental accountability also reference must be made 
to Article 9(4) of the Aarhus Convention, which stipulates that trials ‘shall provide adequate 
and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely 
and not prohibitively expensive’. This provision, as alluded to above, also applies to 
restoration-based lawsuits in the context of the EU Nature Directives. Most interestingly, the 
Aarhus Implementation Guide, which has received considerable attention in the past from the 
EU courts119, further elaborates on those adequate and effective remedies. The Guide states 
that ‘(w)hen initial or additional damage may still happen and the violation is continuing, or 
where prior damage can be reversed or mitigated, courts and administrative review bodies 
must be able to issue an order to stop or to undertake certain action’.120 Even more so, a 
stance according to which the mere fact that a legal action might entail political implications 
is sufficient to render it ‘non-justiciable’, would be at odds with the purpose and the objective 
of the Aarhus Convention.  
 
Some portend that, by opening the doors of the courts to more activist types of litigation, 
concerns about non-compliance should exclusively be raised through the process of 
democratic elections.121 In this respect, though, it must be repeated that even in the U.S. 
Supreme Court’s landmark decision in Baker v Carr, the Court ultimately concluded that the 
political question doctrine did not prevent the Court from reaching the merits of a challenge 
involving district reapportionment, an issue which is political by nature.122  This fact alone 
strikingly illustrates the difficulties to be faced when distinguishing between ‘apolitical’ or 
‘neutral’ and politically charged lawsuits.  
 
In view of relatively strict standards regarding the effectiveness of legal remedies, as 
mentioned in Article 9(4) of the Aarhus Convention, the more ‘traditional’ approach to public 
interest litigation do no longer seem to hold, especially not in a context of past non-
compliance with relatively strict legal standards regarding recovery. In this regard, it is also to 
be reiterated that, even though Article 9(3) of the Aarhus Convention does not explicitly 
require the courts or administrative review bodies to review both the procedural and 
substantively legality of decision or omissions, it would be inconsistent to deny a review on 
the merits within the context of Article 9(3) of the Aarhus Convention merely because of the 
potential political effects it might generate. In this respect, it is important to point out that the 
CJEU has recently reasserted that, albeit within the context of Article 9(2) of the Aarhus 
Convention, the judicial review exercised by national courts cannot be confined to mere 
procedural defects of decisions yet also has to address potential substantive defects.123  
 
 
 
 
                                                          
119 See for example: Case T-396/06 Stichting Milieu Natuur en Milieu and Pesticide Action Network Europe v European 
Commission (GC, 14 June 2012), para. 68.  
120 Aarhus implementation guide, supra note 70, p. 200.  
121 Bergkamp & Hanekamp, supra note 26, pp. 102-105.  
122 Baker, supra note 105.  
123 Case C-72/12, Gemeinde Altrip [2013] ECLI:EU:C:2013:712, par. 37.  
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3.4.3. The principle effective protection of Article 19(1) of the TEU 
 
However, it would be wrong to exclusively focus on Article 9(4) of the Aarhus Convention in 
order to align the quest for more substantive review of recent recovery actions with the 
separation of powers doctrine. Also EU law appears to urge national courts to reconsider their 
reluctant approaches to more activist types of environmental legal proceedings. Amongst 
others, one should therefore equally consider that the principle of effective protection, as 
mentioned in Article 19(1) of the TEU, equally applies within the context of litigation that 
relates to species that are protected under EU law. According to this provision, which 
consolidates earlier case-law developments124, EU Member States shall provide remedies 
sufficient to ensure effective legal protection in the fields covered by EU law. The question 
now arises whether this liberal understanding of the requirement to provide for effective legal 
remedies is able to trump the more outdated interpretations given to the principle of the 
separation of powers. I submit that this might very well be the case in light of recent case-law 
developments before the CJEU.  
 
First, the previous case-law of the CJEU, in which it had already underscored that the principle 
of procedural autonomy, is subject to, amongst other things, the principle of effectiveness, is 
to be examined. The latter rationale led the EU judges to hold that an action based on a EU 
law right should be subject to full compensation and that a national system which provided 
that compensation was subject to statutory limits would not be sufficiently effective.125 In 
Factortame I, for one, the CJEU most notably asked the House of Lords to set aside a national 
rule which prevented an interim injunction from being issued against the Crown in order to 
ensure the full effectiveness of EU law.126 And while the CJEU has acknowledged that EU law 
cannot be used to create new legal remedies, national courts are bound to interpret national 
procedural rules, wherever possible, in accordance with the principle of judicial protection.127  
 
As demonstrated by the CJEU’s recent decision in Lesoochranárske Zoskupenie VLK II, in which 
it was asked to ascertain whether specific Slovak procedural rules concerning the status of an 
environmental NGO during the course of administrative proceedings were compatible with 
the requirements of effective judicial protection, laid down in Article 47 of the European 
Charter on Fundamental rights, among others, national procedural rules need to safeguard 
rights granted to environmental NGOs by EU law.128 Most importantly, the CJEU’s Grand 
Chamber recognized that the principle of effective judicial protection, as laid down by EU law, 
and Article 9(4) of the Aarhus Convention are mutually supportive in ensuring effective legal 
remedies in nature conservation cases.129 And while the Slovak proceedings at issue explicitly 
related to more ‘traditional’ legal actions seeking for judicial review of permits covered by 
Article 9(2) of the Aarhus Convention, I fail to see why the Court would not let a similar line of 
interpretation prevail in the context of Article 9(3) of the Aarhus Convention, when applied 
within the context of, for instance, inadequate recovery programmes within the context of 
Article 12(1) of the Habitats Directive.130 In addition, the CJEU’s remarkably strict 
                                                          
124 Case C-432/05, Unibet [2007] ECR I-2271, para. 65.  
125 Case C-106/77, Simmenthal [1978] ECR 629, para. 22-23.  
126 Case C-213/89, Factortame I [1990] ECR I-3905, para. 20-23.  
127 Unibet, supra note 124, par. 40.  
128 Lesoochranárske zoskupenie VLK II, supra note 104, para. 62-65.  
129 Ibid, para. 62.  
130 Opinion Advocate General Kokott, supra note 78, para. 96.  
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jurisprudence regarding the topic of legislative validation of permits within the context of 
Article 1(4) of the EIA Directive indicates that national courts are bound to scrutinize acts of 
national parliament whenever necessary to adhere to the requirements of EU environmental 
law.131 In the latter context, also no mention was made in this specific context of the 
separation of powers doctrine as a potential obstacle for the judicial review necessary in order 
to comply with Article 9(2) of the Aarhus Convention.132 
 
Moreover, the mere fact that the CJEU did not shy away from subjecting the French recovery 
plans for the Wild hamster in the Alsace to a substantive review in its ruling of 9 June 2011 
further proves this point.133 Likewise, a remarkable parallel can be drawn with the air quality 
cases that have recently emerged within the scope of the EU Air Quality Directives. In this 
context, the CJEU has aptly underscored that while, under EU law, EU Member States have 
the necessary discretion to determine the content of action plans needed to ensure 
compliance with the EU’s air quality standards, private citizens as well as environmental NGOs 
have the right to demand a substantive judicial review of such measures.134 While one could 
rightfully argue that the Habitats Directives contain less explicitly formulated substantive 
standards as to obligation to draw up recovery plans needed to ensure the survival and 
restoration of populations of protected species135, the prevailing rationale is still similar. In the 
aftermath of the ClientEarth decision of the CJEU, the UK High Court did not see the trias 
politica as a barrier to check whether the air quality plans, which had been subsequently 
drawn up by the UK government, were able to achieve compliance with the UK’s duties under 
EU law. Interestingly, the High Court acknowledged that a degree of discretion remains, 
although the clear-cut EU air quality standards and the continuing non-compliance pushed the 
Court to carry out a substantive review of the presented air quality plans.136 Along similar lines, 
the separation of powers notwithstanding, the national courts are thus required to carry out 
a judicial review of the existing recovery plans for endangered species and, if necessary, order 
the competent authority to come forward with more robust recovery schemes and funding 
for strictly protected species, such as the Wild hamster.   
 
 
4. Substantive elements: towards a clear-cut restoration duty under EU nature conservation 
law for strictly protected species? 
 
Having established that environmental NGOs have enforceable environmental procedural 
rights at their disposal under EU and international law, the precise scope of the restoration 
duties incumbent on EU Member States vis à vis protected species, such as the Wild hamster, 
now needs to be examined. In the above analysis it has already been concluded that the EU 
Nature Directives might provide for a relatively straightforward benchmark in order to assess 
                                                          
131 Joined cases C-128/09 to C-131/09, C-134/09 and C-135/09, Boxus and others [2011] ECR I-9711, para. 53; Case C-182/10, 
Solvay [2012] ECLI:EU:C:2012:82, para. 48. 
132 See more extensively: H. Schoukens, Legislative Validation in Times of Environmental Democracy: Going Beyond the 
Deadlock or a Road to Nowhere? In: B. Vanheusden & L. Squitani (eds.), EU Environmental and Planning Law Aspects of Large-
Scale Project, 2015, Intersentia, pp. 85-115.  
133 Commission v France, supra note 52, para. 27-37.  
134 ClientEarth, supra note 30, para. 57.  
135 Article 23(1) of the Directive 208/50/EC of the European Parliament and of the Council of 21 May 2008 explicitly lists the 
information that needs to be included in ‘Air quality plans’. 
136 UK High Court, R(on the application of ClientEarth (No.2) v. Secretary of State for Environment, Food, Rural Affairs [2016] 
EWHC 2740, para. 50-54.  
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whether EU Member States comply with their conservation and recovery duties under the 
Habitats Directive. Nevertheless, given the novel character of such restoration-based claims, 
these reassertions merit a more detailed analysis.  
 
 
4.1. Towards a duty to restore endangered species: going beyond the status quo?137 
 
4.1.1. A brief contextualisation of Article 12(1) of the Habitats Directive: going beyond ‘paper’ 
protection?  
 
As indicated above, the persuasiveness of restoration-based claim before national courts will 
at least partly be determined by the strength of the substantive arguments presented. The 
first substantive question to be addressed in the context of restoration-based litigation is 
whether the rules on strict species protection, as included in Article 12(1) of the Habitats 
Directive, leave any room for restoration-based litigation at all.  
 
In order to find answers to these questions, first a fresh look at the system of strict species 
protection is in order. For several threatened species, the European legislator laid out strict 
protection duties, specifically aimed at protecting the actual species itself and the most 
important parts of their habitats, being the breeding sites and resting places, throughout the 
whole territory of EU Member States.138 These species are listed in Annex IV to the Habitats 
Directive and the protection scheme associated therewith consists of strict protection 
measures for species. The Wild hamster is a typical example of such a species since its habitat, 
which consists of meadows, grasslands and farm fields, significantly overlaps with agricultural 
used lands.  Under Article 12(1) of the Habitats Directive, EU Member States must take the 
required measures to establish a system of strict protection for the animal species listed in 
Annex IV in their natural range, prohibiting deliberate disturbance of these species, 
particularly during the period of breeding, rearing, hibernation and migration and any 
deterioration or destruction of breeding sites or resting places.139  
 
In view of the subsequent analysis, it is important to point out that the CJEU is particularly 
determined to safeguard the effet utile of the strict protection regime.  
 
First, the Court has shown itself increasingly stringent when reviewing the EU Member States’ 
implementing regulations. In this respect, it is important to reiterate that Article 12(1) of the 
Habitats Directive relates to individual specimen of the relevant protected species and is not 
limited to protected sites.140 To give but one example, in its 2006 decision regarding the 
German implementation schemes, the CJEU underscored the intention of the EU legislator to 
give breeding grounds and resting places increased protection against acts causing their 
deterioration or destruction and denounced more flexible interpretations given to the 
                                                          
137 See also: H. Schoukens, Saving the Common hamster from extinction through the EU Habitats Directive: A mandatory 
recovery effort, a remediation of past non-compliance or an exercise in futility?, Nordic Environmental Law Journal 2017, 
submitted.  
138 European Commission, Guidance document on the strict protection of animal species of Community interest under the 
Habitats Directive 92/43/EEC, Brussels, 2007, p. 14 (further referred to as ‘EC Strict Protection Guidance’).  
139 See also: Schoukens & Bastmeijer, supra note 3, pp. 132-145.  
140 Case C-6/04, Commission v United Kingdom [2005] ECR I-9017, para 79. 
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protection rules.141 Yet so far it has not clarified whether generic legislation implementing 
Article 12(1) of the Habitats Directive needs to explicitly refer to concepts such as ‘restoration’ 
or ‘recovery’ when establishing the legislative framework as to species conservation schemes.  
 
Second, the CJEU  does not limit itself to checking whether the national protection rules 
ensure a full, clear and precise transposition of Article 12(1) of the Habitats Directive. It also 
investigates whether the EU Member States provide for the application of concrete, coherent 
and coordinated species protection measures to protect these species in the field, which is 
not unimportant in the context of restoration-based litigation. This second level of 
enforcement was adequately illustrated by the Court’s landmark ruling as regards species 
protection in Caretta caretta.142 This case-law is not unimportant in view of the subsequent 
analysis, either. In the past few years, Ireland has been convicted for not having sufficiently 
protected several Annex IV bat species143, while both Cyprus144 and Greece145 have been 
convicted for not having implemented sufficient protection measures for several endangered 
snake species.146 Most importantly, however, the CJEU has, as mentioned above, held France 
responsible for not having implemented sufficient protection measures to preserve the Wild 
hamster in the Alsace region.147 While the CJEU has never explicitly stated that Article 12(1) 
of the Habitats Directive must be interpreted as an ‘obligation of result’, the strict scrutiny 
with which it assesses an EU Member State’s protection efforts seems to suggest that it clearly 
goes beyond a traditional best-efforts clause.148 The French hamster ruling of the CJEU 
moreover represents the first case in which the CJEU explicitly touched upon the duty of  
species recovery in the context of Annex IV species.  
 
4.1.2. Beyond conservation, towards recovery: restoring species to a thriving condition? 
 
Against this background, the question now arises whether the above-sketched protection 
rules, as interpreted in the recent case-law, can also be used to underpin restoration claims 
for species, such as the Wild hamster, which have been faced with a catastrophic decline in 
the past decades. Put differently, is an EU Member State allowed to limit its efforts to simply 
forestalling extinction of Annex IV species such as the Wild hamster or, alternatively, can one 
infer a positive obligation from the protection duties included in Article 12(1) of the Habitats 
Directive, requiring the EU Member States to take active steps aimed at the improvement of 
the conservation status? If the latter question is answered affirmative, restoration-based 
claims can certainly be filed before national courts in order to force an EU Member State to 
come up with more robust recovery plans for endangered species, such as the Wild hamster.  
 
On the surface, there is limited room to base restoration-inspired claims on the wording of 
Article 12(1) of the Habitats Directive. In itself, this provision does not refer to ‘restoration’, 
nor does it refer to recovery or rehabilitation measures necessary to restore the populations 
                                                          
141 Case C-98/03, Commission v Germany [2006] ECR I-53, para. 55.  
142 Case C-103/00, Commission v Greece [2002] ECR I-1147. 
143 Case C-183/05, Commission v Ireland [2007] ECR I-137.  
144 Case C-340/10, Commission v Cyprus [2012] ECLI:EU:C:2012:143. 
145 Case C-518/04, Commission v Greece [2006] ECR I-42. 
146 Case C-504/14, Commission v Greece [2016] ECLI:EU:C:2016:105.  
147 Commission v France, supra note 52.  
148 The mere fact that the CJEU recently seemed to align infringements of Article 6(2) of the Habitats Directive, which is viewed 
as an obligation of results, with violations of Article 12(1) of the Habitats Directive, seems to point in that direction. See, for 
instance: Commission v Greece 2016, supra note 146, para. 157-159.  
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of species that are currently in an unfavourable conservation status. It is therefore not 
surprising to note that the Habitats Directive is often referred to as a legal instrument which 
is too concerned with legal bans and restrictions to cause a genuine change in the EU Member 
States’ lax attitude towards sustainable development149, and, ultimately, facilitate and bolster 
ecological restoration in the field. The latter conclusion appears to be particularly true for the 
rules regarding strict species protection, relevant for species such as the Wild hamster. While 
provisions relating to area protection (Natura 2000), such as Article 6(1) of the Habitats 
Directive, explicitly urge EU Member States to contemplate conservation measures in order 
to restore and improve degraded protected sites, Article 12(1) of the Habitats Directive 
ostensibly remains concerned with passive protection measures, aimed at preventing those 
activities which might adversely affect the conservation status of a strictly protected 
species150. This led the European Commission to conclude in its 2007 Guidance document that 
‘Article 12 should not be interpreted as requiring the adoption of pro-active habitat 
management measures, such as for example the restoration or improvement of habitats for 
certain species.’151 
In spite of all the above, a closer look at the wording of the Habitats Directive indicates that 
the above-mentioned reservation as to the appropriateness of using the protection rules as a 
legal foundation for restoration-based claims relating to Annex IV species appear to be ill-
founded.152 Indeed, the wording of several core provisions of the Habitats Directive seems to 
indicate that the latter can, at least partly, serve as an important catalyst for ecological 
restoration at the EU Member States’ level. In article 1, a) of the Habitats Directive, for 
starters, the notion of ‘conservation’ is defined as ‘a series of measures required to maintain 
or restore the natural habitats and the populations of species of wild fauna and flora at a 
favourable status’.   
 
Hence, when Article 2(1) of the Habitats Directive states that the overall aim of the Habitats 
Directive is to contribute towards ensuring biodiversity through the conservation of natural 
habitats and of wild fauna and flora, this also encompasses the restoration measures, if 
necessary, to achieve the ‘favourable conservation status’ for the species listed in its annexes. 
The objective of the Habitats Directive is defined in positive terms, oriented towards a 
favourable conservation status and therefore, simply maintaining the status quo might not 
suffice for species such as the Wild hamster, which find themselves in an unfavourable 
conservation status in the westernmost parts of their range. It is clear that this restoration 
imperative needs to be taken into consideration when interpreting and applying the specific 
protection duties, as outlined in Article 12(1) of the Habitats Directive.153  
 
This is also in line with the EU’s international obligations under the Convention on Biological 
Diversity.154 Article 2 of the latter convention defines conservation as ‘(t)he conservation of 
                                                          
149 See in this regard, for instance: F. Kistenkas, Rethinking European Nature Conservation Legislation: Towards Sustainable 
Development, Journal of European Environmental & Planning Law 2013, pp. 82-83.  
150 Schoukens, supra note 137; Cliquet, Decleer & Schoukens, supra note 15, pp. 272-275.  
151 EC Strict Protection Guidance, supra note 138, p. 26.  
152 See for a more detailed analysis: Cliquet, Decleer & Schoukens, supra note 15, pp. 272-275.  
153 This has also been explicitly recognised by the European Commission in its Guidance document. See: EC Strict Protection 
Guidance, supra note 138, p. 28.  
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ecosystems and natural habitats and the maintenance and recovery of viable populations of 
species in their natural surroundings’, whereas Article 8, f) obliges Contracting Parties to 
‘(r)ehabilitate and restore degraded ecosystems and promote the recovery of threatened 
species, inter alia, through the development and implementation of plans or other 
management strategies’ (emphasis added).155 In turn, Article 9, which includes specific 
obligations as to ex situ conservation, underlines that such actions should be predominantly 
complementing in situ-measures and targeting ‘the recovery and rehabilitation of threatened 
species and (…) the reintroduction into their natural habitats under appropriate conditions’ 
(emphasis added).  
 
This preliminary conclusion seems to be endorsed by the outcome of the French hamster case, 
in which the European Commission accused France of not having taken adequate and 
sufficient measures to secure the continued existence of the Wild hamster population in the 
Alsace region. Indeed, while many of the above-mentioned jurisprudence of the CJEU focused 
on cases of inadequate application of the protection rules for strict protected species, the 
recovery rationale underpinning the submissions in the French hamster case is unequivocal. 
For instance, when taking a closer look at the criticism expressed by the European Commission 
regarding the French conservation measures pertaining to the Wild hamster, it cannot be 
ignored that the proceedings at least partly revolved around the precise extent of the duty of 
an EU Member States to take necessary restoration measures in order to allow the recovery 
of an Annex IV species which is currently at an unfavourable conservation. Interestingly 
enough, in her Opinion in the French hamster case, Advocate-General Kokott explicitly 
touched upon the apparent dichotomy between the wording of Article 12(1) of the Habitats 
Directive and the explicit restoration rationale upon which the Commission’s claims were 
based. While not stating that Article 12(1) of the Habitats Directive has to be interpreted as 
an obligation of result, simply ‘striving’ to effectively protect threatened Annex IV species will 
in her view not suffice to comply with the latter provision.  
 
In addition, the Advocate General firmly rejected the French claim that the aim of creating 
viable populations in the long term goes beyond what is required by Article 12(1)(d) of the 
Habitats Directive. In paragraph 83, Advocate General Kokott held that ‘(…) if, as in the present 
case, the populations of the species are so small that they may die out because of natural 
fluctuations in numbers, an effective system of protection must aim to achieve a sufficient 
increase in stocks’.156 In my view, this all points towards an unmistakably robust recovery duty 
for EU Member States, at least for Annex IV species such as the Wild hamster, which are 
currently in an unfavourable conservation status. And thus it is no longer inconceivable to 
enforce a similar rationale through national legal actions aimed as obtaining an instruction 
requiring the adoption of more robust recovery measures.  
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4.2. The favourable conservation status as baseline: a reviewable standard for restoration-
based litigation? 
 
Assuming that the recovery rationale underpinning the Habitats Directive covers Annex IV 
species, the more pragmatic question as to the exact number of hamsters that is needed on 
the territory of an EU Member State to comply with the Habitats Directives is to be addressed. 
As indicated above, in order to convince national judges to review the adequacy of recovery 
programmes, a clear legal yardstick is indispensable. In theory, the Habitats Directive puts 
forward a clear-cut reference scenario to be used as a benchmark when drafting conservation 
plans, i.e. the so-called ‘favourable conservation status’. This is a legal concept explicitly 
defined by Article 1(i) of the Habitats Directive.157 Pursuant to the latter provision, the 
conservation status of a species encompasses ‘the sum of the influences acting on the species 
concerned that may affect the long-term distribution and abundance of its populations within 
the territory referred to in Article 2’. In addition, the conservation status of a species will be 
regarded as ‘favourable’ according to the Habitats Directive when population dynamics of the 
species concerned indicate that it is maintaining itself on a long-term basis as a viable 
component of its natural habitat, the natural range of the species is neither being reduced nor 
is likely to be reduced for the foreseeable future and there is, and will probably continue to 
be, a sufficiently large habitat to maintain its populations on a long-term basis. 
 
Little explanation is needed to understand that this concept still leaves considerable freedom 
to the EU Member States, which might affect the chances of success linked to restoration-
based litigation considerably. In their recent review of the concept of ‘favourable conservation 
status’ in the context of large carnivores, Trouwborst et al. concluded that ‘legal uncertainty 
persists’ and, in view of clear-cut rulings by the CJEU, ‘conclusive statements’ regarding the 
exact implication of the concept of ‘favourable conservation status’ are not warranted in the 
current context.158 I partly concur with this viewpoint. Indeed, the CJEU has not yet handed 
down an extensive decision in which it has come forward with more substantial guidance 
regarding the concrete interpretation of the concept.  
 
Over the past few years, however, the European Commission has produced several guidance 
documents in which the concept of favourable conservation status is further clarified to the 
EU Member States. While these guidance documents are not binding in legal terms159, they 
nevertheless contain important clues as to the concrete application of the concept of 
favourable conservation status, as is demonstrated below. Next to the 2007 Guidance 
document regarding species protection, the 2011 Guidelines (2011 FCS Guidelines), which 
clarify how EU Member States should report the favourable conservation status in the context 
of the obligation to report under Article 17 of the Habitats Directive, also provide us with 
important clues in this respect.160 In the analysis below, the most important substantive issues 
                                                          
157 See more extensively: Y. Epstein, J.V. Lopez-Bao & G. Chapron, A Legal-Ecological Understanding of the Favorable 
Conservation Status for Species in Europe, Conservation Letters 2015, 9, pp. 81-88; Y. Epstein, Favourable Conservation Status 
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that will probably need to be addressed in the context of future restoration-based litigation 
are explored.  
 
4.2.1. At what territorial level is the favourable conservation status to be achieved? 
 
A first crucial question pertains to the geographical scale at which the conservation status of 
a species needs to be measured. Evidently, relatively small and urbanized EU Member States, 
such as Belgium and the Netherlands, would benefit from an approach where the favourable 
conservation status of the Wild hamster is to be achieved at European level or at supra-
national or population level, for instance taking into account all remaining populations of the 
Wild hamster in Western Europe and possibly beyond. However, if the latter approach were 
to prevail this would constitute a significant obstacle to restoration-based litigation initiated 
before national courts. Amongst others, it might require environmental NGOs to summon 
other neighbouring states, which are also partly responsible for the management of 
transboundary populations. This is likely to further complicate a swift outcome of restoration-
based types of litigation before national courts.  
 
Be that as it may, a supra-national approach appears to be in line with the wording of the 
Habitats Directive, which pursuant to Article 2(1) aims to ‘contribute towards ensuring bio-
diversity through the conservation of natural habitats and of wild fauna and flora in the 
European territory of the EU Member States to which the Treaty applies’.161 On the other 
hand, using a supra-national benchmark could set a bad precedent for some EU Member 
States since it might enable them to hide behind the performance of others.162 In the context 
of strict species protection, though, the prevailing view is that the national level, when 
combined with a population approach, is the appropriate benchmark to be used in this 
perspective.163 Therefore, while the European Commission does not necessarily require the 
EU Member States to achieve a favourable conservation status for each Annex IV species 
within its own borders, it is particularly keen on assessing whether the national conservation 
efforts allow the populations concerned to effectively contribute to the maintenance of the 
species at biogeographical level.164  
 
The French hamster case equally seems to point in that direction since, in this case, the CJEU 
only took into consideration the conservation status of the Wild hamster in the French Alsace 
region and did not take into account other populations in neighbouring countries.165 Also in 
other infringement proceedings that had been initiated by the European Commission on the 
inadequate protection of the Wild hamsters the focus was put exclusively on the territory of 
the said EU Member State.166 Taking the plight of the Wild hamster as an concrete example, 
it can be maintained that even small EU Member States such as the Netherlands and Belgium 
have enough space to achieve the favourable conservation status at national level, at least if 
robust habitat restoration is considered. Thus, one cannot simply state that it would be 
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unreasonable to hold EU Member States like Belgium or the Netherlands accountable for not 
achieving the favourable conservation status at national level.167  
 
4.2.2. How to establish a precise and easily reviewable baseline: uncertain science vs 
discoverable standards? 
 
In order to scrupulously review government actions, judges require clear-cut legal standards 
and/or criteria. Evidently, assessing a government’s compliance with the EU air quality 
standards – which include fixed numerical limit values to be achieved in certain parts of the 
territory with explicitly defined room for exceedances  – is easier than reviewing compliance 
with relatively vague and surprisingly flexible standards, such as the concept of ‘favourable 
conservation status’ put forward by the Habitats Directive. In the former hypothesis, one 
simply needs to compare the monitoring data with the applicable standards, whereas the 
latter involves a further understanding of the notion ‘favourable conservation status’. This 
ecological concept can (and should) be further operationalized in terms of specific population 
numbers and habitat acreages at national and regional level, which will require further study. 
In some cases it may even involve best expert judgment.  
 
As adequately illustrated by the recent quarrels between Sweden and the European 
Commission with regard to the exact number of wolves necessary in order to achieve the 
favourable conservation status for this protected species in Sweden, the establishment of 
population numbers for protected species can, given the possible repercussions on economic 
and social interests, give rise to tensions and conflicts between different stakeholders.168 The 
same can be said about the return of the Wild hamster to agricultural lands, which might entail 
important economic repercussions for farmers. Paradoxically, it is precisely the absence of 
objective, numerical population targets at EU level that may give rise to more restraint at court 
level. Opponents of more activists types of environmental litigation often refer to the 
difficulties of using ‘inconclusive’ environmental science in legal proceedings. For one, in their 
appraisal of recent trends in climate change litigation within the Netherlands, Bergkamp and 
Hanekamp concluded that ‘(m)aking decisions under conditions of substantial uncertainty and 
contingency necessarily involves highly subjective, value judgments’169.  
 
When it comes to the specific population targets that need to be set when considering 
recovery strategies for Annex IV species, similar reservations, albeit on a smaller scale, might 
be in order. For, how to assess whether the population targets or habitat acreages used in 
national or regional recovery strategies are in line with the available scientific consensus, 
when scientists quarrel among themselves about how to establish viable population targets? 
For instance, at present there is a majority of scientists who believe that in order to be 
genetically viable, a population of any given species must at least consist of 500 ‘effective 
individuals’, which requires a total population threshold of about 5000 individuals.170 
However, some scientists still maintain that a total population of 500 to 1,000 individuals is 
                                                          
167 See also: Trouwborst, Boitani & Linnell, supra note 157, p. 50. 
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sufficient to retain the ‘evolutionary potential’ of a population.171 The recent disagreement in 
scientific literature about the suitability of a ‘carrying capacity approach’ as an alternative to 
the well-founded consensus that a favourable conservation status must be based on a 
deviation from extinction can be cited as another glaring example of how a lack of legally 
discoverable standards could hinder a swift handling of restoration-based litigation in a 
national court.172  
 
While the above-mentioned concerns are understandable to a certain extent, a situation of 
conflicting scientific views on a certain environmental topic is not exclusively limited to the 
specific context of restoration-based litigation. It is indeed common for many types of 
environmental litigation, where each party tries to rely on its own experts to prove their 
respective points before court. It is no longer uncommon to notice the substantive conclusions 
of an Environmental Impact Assessment (EIA) are subsequently contradicted by other 
‘independent’ reports, drafted by other scientists and/or submitted by opponents of the 
project development concerned. Even so, this fact alone does no longer sway judges to dismiss 
claims pertaining to the substantive underpinnings of ecological evaluations altogether, as is 
evidenced by case-law regarding Article 6(3) of the Habitats Directive.173 Furthermore, with 
reference to Article 11 of the EIA Directive, which implements Article 9(2) of the Aarhus 
Convention, the CJEU has explicitly held that a judicial review in the context of an EIA should 
not be limited to cases in which the legality of a decision is challenged on the ground that no 
EIA has been carried out. The scope of a judicial review should also go beyond reviewing 
procedural legality issues and equally allow national courts to assess whether an EIA is vitiated 
by defects, possibly in light of contradictory reports submitted by NGOs.174 Therefore, along 
similar lines, further scientific disagreement about the exact threshold to be used when setting 
population targets can certainly not serve as an excuse to opt for goals that clearly stand at 
odds with the available science. This is especially the case when the available evidence points 
to a risk of imminent extinction.  
 
Admittedly, a certain level of unpredictability is inherent to any ecological system, especially 
in times of climate change. It is indeed widely accepted that adaptation-oriented conservation 
strategies are needed to deal with the anthropocentric impacts on the current distribution of 
species.175 In some instances, rapid climate change might even call into question the 
effectiveness of restoration strategies simply aimed at the restoration of environments to 
historic baselines or action aimed at the recovery of one single species, such as the Wild 
hamster. Either way the necessity of proactive actions such as habitat restoration or 
reintroduction aimed at the recovery of viable populations will be undisputed in many 
extinction scenarios.176 In such instances, an approach whereby a government would establish 
                                                          
171 I.R. Franklin & R. Frankham, How large must populations be to retain evolutionary potential?, Animal Conservation, 1998, 
1, pp. 69-73 
172 See: Epstein, Lopez-Bao & Chapron, supra note 157, p. 85. However, Trouwborst et al. dismissed the approach as 
unworkable as a general rule in the context of large carnivore management. See: Trouwborst, Boitani & Linnell, supra note 
157, pp. 53-54.  
173 See for instance: Case C-404/09, Commission v Spain [2011] ECR I-11853, par. 92-93.   
174 Gemeinde Altrip, supra note 123, para. 37. See also: Case C-137/14 Commission v Germany [2015] ECLI:EU:C:2015:683, 
para. 37.  
175 See for instance: J. McDonald et al., Rethinking legal objectives for climate-adaptive conservation’, Ecology and Society 
2016, 21(2), pp. 25-34.  
176 See also: P.J. Seddon, From reintroduction to assisted colonization: moving along the conservation translocation spectrum, 
Restoration Ecology 2010, 18(6), pp. 796-802.  
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conservation targets that are contrary to the available scientific consensus on what is required 
to bring a species back to a favourable conservation status would be manifestly contrary to 
the strict application of the precautionary principle, especially within the context of the 
Habitats Directive.177  
 
Even the fact that there would exist no general consensus among scientists as to the exact 
number of a species in order to achieve long-term survival cannot serve as a justification to 
delay the establishment of a robust recovery programme. And although the precautionary 
principle is one of the most debated concepts of current environmental law, a fact that is 
further underscored by the many definitions it has178, it is widely accepted that it consists of 
three common elements, i.e. a threat of harm, uncertainty, and action.179 Generally speaking, 
the precautionary principle, which is further detailed in Article 191 of the TFEU, aims at 
ensuring a higher level of environmental protection through a preventative decision-making 
process in the case of risk. Accordingly, given the possible lack of scientific consensus (for 
instance, with respect to the exact population threshold),  proof of the fact that establishing 
lower thresholds is not harmful for the long-term survival of the species must be provide by 
those taking that action.180  
 
In a context where the population of an endangered species finds itself at a tipping point, it 
can easily be maintained that there is a risk of significant harm, which requires immediate 
conservation action by the competent authorities. In addition, in its case-law regarding the 
appropriate assessment referred to in Article 6(3) of the Habitats Directive, the CJEU 
underlined that ecological evaluations are to be based on the best available scientific 
knowledge in the field.181  Along similar lines I submit that Article 12(1) of the Habitats 
Directive prevents competent authorities from setting population targets that clearly go 
against the wide-spread legal consensus on the viable population for the endangered species 
at issue.  
 
4.2.3. Further instruments to operationalize the recovery rationale: favourable reference range 
and population targets? 
 
While the definition of ‘favourable conservation status’ for a species included in Article 1(i) of 
the Habitats Directive remains conspicuously opaque, I submit it still contains the necessary 
standards allowing judicial review. For instance, pursuant to the latter definition, the 
‘favourable conservation status’ requires among other things that ‘*the natural range of the 
species is neither being reduced nor is likely to be reduced for the foreseeable future , and 
*there is, and will probably continue to be, a sufficiently large habitat to maintain its 
populations on a long-term basis’. To illustrate this point, the specific context of the Wild 
hamster needs to be taken into consideration. Here, the available science is conclusive on the 
fact that over the past decades the habitat of the species has experienced a substantial 
                                                          
177 See more extensively in this respect: R. Frins & H. Schoukens, Balancing Wind Energy and Nature Protection: From Policy 
Conflicts Towards Genuine Sustainable Development, In: L. Squitani, H. Vedder & B. Vanheusden (eds.), Sustainable Energy 
United in Diversity – Challenges and Approaches in Energy Transition in the European Union, 2014, pp. 84-115.  
178 See more extensively: A. Trouwborst, Precautionary Rights and Duties of States, 2006, pp. 21-35. 
179 Ibid, p. 30.  
180 See along similar lines: European Commission, Communication from the Commission on the Precautionary Principle, 
COM(00) 1 final. 
181 See, by analogy, in the context of Article 6(3) of the Habitats Directive: Waddenzee, supra note 90, para. 59 and 61.   
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decline, which has brought the species to the verge of extinction. In order to further define 
the favourable conservation status of an endangered species, reference needs to be made to 
the above-mentioned 2011 FCS Guidelines, which contain several clear reference value 
concepts to be used in order to evaluate whether the actual range or population of a species 
is sufficiently large to come to the conclusion that it has reached a ‘favourable conservation 
status’ in an EU Member State.182 These standards, which should be exclusively based on 
ecological considerations according to the European Commission, are useful reference criteria 
when reviewing conservation efforts in national courts. In particular, concepts like ‘favourable 
reference population’ and ‘favourable reference range’ turn out to be instrumental to further 
delineate the conservation and restoration duties by the Habitats Directive.  
 
Critics might submit that a concept such as ‘favourable reference population’ (FRP) leaves too 
much leeway in order to be used as a clear-cut yardstick by judges in restoration-based types 
of litigation. The definition contained in the 2011 FCS Guidelines seems to confirm this 
conclusion: ‘Population in a given biogeographical region considered the minimum necessary 
to ensure the long-term viability of the species; favourable reference value must be at least 
the size of the population when the Directive came into force; information on historic 
distribution/population may be found useful when defining the favourable reference 
population: ‘best expert judgement’ may be used to define it in absence of other data’.183  
 
To a certain extent, the latter criticism could be overcome by putting forward the use of the 
concept of ‘minimum viable population’ (MVP), i.e. the smallest number of individuals 
required for a population to have a specified probability of persisting in its natural 
environment.184 The latter concept is not explicitly put forward by the Habitats Directive. Yet 
as noted above, the notion t of ‘viable population’ is mentioned in the definition of ‘in situ 
conservation’, laid down by the Convention on Biological Diversity. To further complicate 
matters, though, MVPs can be determined in numerous ways. This might again indicate that 
it represents an ill-suited benchmark for judges to review an EU Member State’s recovery 
efforts in light of Article 12(1) of the Habitats Directive. A method to estimate MVPs consists 
in determining the minimum area that a population needs to inhabit in order to escape 
environmental catastrophes. In recent years, though, a relatively large amount of attention 
has been paid to the evolutionary potential of a population (evolutionary MVP), i.e. the 
population size required at equilibrium to balance the loss of quantitative genetic variation 
with the gain from mutation.185 However, one of the most prominent methods in this respect 
are the so-called population viability analyses (PVA), which use demographic and 
environmental information to project future population dynamics.186 And while  some 
discussion remains concerning the exact size of populations, there is currently a general 
consensus that MVPs should consist of thousands of individuals in order to ensure viable 
populations of endangered species.187  
 
                                                          
182 2011 FCS Guidelines, supra note 160.  
183 Ibid, pp. 17-18.  
184 Schoukens, supra note 137. On the concept ‘minimum viable population’, see amongst others: M. Shaffer, Minimum 
Population Sizes for Species Conservation, Bio Sci 1981, 31, pp. 131-134.   
185 See among others: Franklin & Frankham, supra note 171, pp. 69-73.  
186 Traill et al., supra note 170, p. 29.  
187 Traill et al., supra note 170, p.33; J.M. Reed & E.D. McCoy, Relation of Minimum Viable Population Size to Biology, Time 
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In the light of the above, it is therefore my opinion that the MVPs can and is to be used as de 
minimis yardstick by national courts when reviewing an EU Member States’ compliance with 
their recovery duties within the framework of Article 12(1) of the Habitats Directive. For 
instance, the CJEU noted in the French hamster case that ‘there were no populations of the 
(Wild hamster) (…) which reached its minimum viable population threshold, which is 
estimated at 1,500 individuals spread over an area of contiguous suitable land of 600 
hectares’.188 The French recovery policy consisted in at least achieving three pockets of 
populations measuring around 1,500 individuals in the Alsace region. This approach was based 
on the scientific work regarding MVPs within the context of the Wild hamster189 and is also 
applied in other EU Member States.190 
 
In spite of the above, it is not completely unthinkable to base restoration-based claims partly 
on the broader concept of ‘favourable reference population’ (FRP), which is, as alluded to 
above, put forward in the 2011 FCS Guidelines. While the concept of FRP refers to a similar 
minimum viability threshold as the MVP, it is generally agreed that the former should be set 
at a higher level than the MVP.191 Along those lines, one can argue that a recovery programme 
for an Annex IV species needs to include comprehensive population targets which allow the 
species to maintain itself on a long-term basis, possibly even going beyond MVP. For now, 
though, the CJEU still has to issue a ruling on the exact application of the MVP when 
determining the favourable conservation status of a said species. Furthermore, at EU Member 
States’ level, different approaches are currently applied.192 In the ongoing infringement 
proceedings against Sweden concerning its wolf population, the Commission stated that the 
Swedish population target, which was based on a population viability analysis aimed at 
determining the minimum population of wolves that would have a less than 10% chance of 
extinction after 100 years, was not capable of guaranteeing viability.193 This all hints at a higher 
level of scrutiny, especially in cases where species are at risk of imminent extinction. The strict 
line of interpretation might be reinforced in cases when there is a significant risk of inbreeding, 
which is the case for the few remaining and fragmented populations of Wild hamsters.194  
 
On a more general note, Traill et al. concluded that ‘(c)urrent evidence from integrated work 
on population dynamics shows that setting conservation thresholds at a few hundred 
individuals only is a subjective and non-scientific decision, not an evidence-based biological 
one which properly accounts for the synergistic impacts of deterministic threats’195. This led 
them to conclude that conservation efforts are ideally aimed at managing ‘biologically 
relevant MVPs’, which cover at least 5,000 adult individuals. Evidently, such general 
statements will need to be supplemented in legal proceedings by dedicated scientific research 
which focuses on the specific threats that the species concerned is facing, in order to convince 
                                                          
188 Commission v France, supra note 52, para. 24.  
189 See: A. Kayser, Contemplation about minimum viable population size in common hamsters, In: I. Losinger (ed.), The 
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judges to review national or regional recovery efforts that might fail to ensure the long-term 
survival of the said species and thus need to be revised in order to achieve the recovery 
rationale underpinning the Habitats Directive.  
 
 
4.3. An alternative route for restoration claims: remedying past non-compliance and unlawful 
damage to species? 
 
As aptly demonstrated by Epstein et al., the preparatory work of the Habitats Directive attests 
to the fact that it has never been the explicit objective of the European legislator to increase 
a species population to its historical level.196 After having extensively reviewed the legislative 
process leading to the Habitats Directive, it is held that ‘the legislators intentionally rejected 
requiring that species populations approach historical levels’.197 However, the latter 
conclusion does not take away that environmental NGOs can also try to obtain an injunctive 
relief against competent authorities by framing such legal actions as instruments to address 
the unlawful damage to a species caused by decades of poor enforcement of the species 
protection rules. Along those lines, going back in time could provide for another alternative 
route to force national or regional authorities to come forward with more ambitious recovery 
plans.198 As such, historical distribution and potential range are recommended by the 
European Commission in its 2011 FCS Guidelines as explicit criteria when determining the 
favourable conservation status. For instance, when defining the notion of FRP, it is stated that 
the ‘favourable reference value must be at least of the size of the population when the 
Directive entered into force’. 199 In that respect, it is noteworthy that several EU Member 
States, including the Netherlands, Ireland, Belgium (Flemish Region) and Germany, explicitly 
use the populations levels or range at the time of the entry into force of the Habitats Directive 
as reference scenario when setting conservation targets.200  
 
Tackling the imminent extinction of a protected species as a case of remediation of unlawful 
harm to biodiversity presents another attractive option for formulating restoration-based 
claims, without possibly needing to take a more troublesome detour via the concept of 
‘favourable conservation status’. Especially in cases where Annex IV species are now in an 
unfavourable conservation status due to earlier non-compliance with the strict protection 
duties, as is for instance the case for the Wild hamster, one could state that an EU Member 
State has the legal obligation to restore the populations of such species at least to the level 
on the date of entry into force of the Habitats Directive (1994 for EU Member States such as 
France, Belgium, Germany and the Netherlands). In the French hamster case, Advocate 
General Kokott did note that the European Commission could not claim an obligation to 
restore hamster populations to a previously existing level, on the grounds that France may not 
have given sufficient protection to the Wild hamster in the past.201 However, implicitly she 
indicated that such a restoration claim is not unthinkable by stating that ‘(it) is true that, as 
early as 1994, a system of strict protection had to be introduced for the Wild hamster, and it 
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is possible that past omissions may give rise to an obligation on the part of EU Member States 
to provide for restoration’. 202  
 
Although the CJEU has not explicitly shed light on this thought-provoking stance regarding 
species recovery as remediation action in its decision in the French hamster case, the 
comprehensive examination of the French conservation plans, which also included habitat 
restoration and repopulation measures, seems to underpin the latter findings. Moreover, back 
in 2000, the CJEU had already ruled that an EU Member State cannot derive an advantage 
from its failure to adhere to its obligations.203 A more lenient stance might have the effect of 
encouraging EU Member States to forego a strict application of the protection schemes, as 
has been the case for the Wild hamster. It is moreover settled case-law of the CJEU that EU 
Member States are principally obliged to remedy non-compliance with EU environmental 
law.204  
 
As recently as in 2014, the CJEU reinforced this stance in Cascina Tre Pini by explicitly ruling 
that an EU Member State’s failure to fulfil the obligation to grant protection to a degraded 
Natura 2000 site does not warrant the withdrawal of the protected status. EU Member States 
should rather take the necessary measures to restore sites that have been degraded due to 
non-observance of the protection rules when issuing unlawful permits for new developments, 
for instance.205 Likewise, in Grüne Liga Sachsen, which revolved around the compatibility of 
an already completed bridge with the protection rules tied to Natura 2000 sites, the CJEU 
suggested EU Member States are obliged to adequately assess the negative effects of this 
construction if this had not been done in the context of the decision-making procedure prior 
to the construction. In doing so, even the hypothesis of complete demolition of the bridge 
needed to be evaluated.206 This seems to reinforce the view that, at a very minimum, national 
courts can instruct EU Member States to remedy a protected species to its baseline on the 
date of entry into force of the Habitats Directive by adopting more robust recovery 
programmes. Especially in cases where the population levels of an endangered species at the 
time of the entry into force of the Habitats Directive surpass the conservation objectives 
established in order to achieve a favourable conservation, this ‘remediation approach’ might 
present itself as an interesting alternative argumentation-line in restoration-based litigation.  
 
The Environmental Liability Directive (Directive 2004/35/CE)207, which also includes damage 
by operators to protected Annex IV species under the broader notion of ecological damage, 
might serve as additional source of inspiration.208 Admittedly, the set of preventative and 
remedial duties the Environmental Liability Directive puts forward is not aimed at addressing 
generic shortcomings in the enforcement of protection and conservation duties by 
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governmental bodies.209 Most importantly, the Environmental Liability Directive reinforces 
the ‘polluter pays principle’, also mentioned in Article 191(2) of the TFEU, in the context of 
ecological damage by operational activities.210 In this context, it is interesting to note that the 
concept of ‘baseline condition’ is further defined as ‘the condition at the time of the damage 
to the natural resources and services that would have existed had the environmental damage 
not occurred, estimated on the basis of the best information available’211. Annex I to the 
Environmental Liability Directive defines more detailed criteria on how to determine whether 
significant adverse changes to the baseline condition have occurred.212 Along similar lines, it 
can be argued before national courts that the recovery measures contemplated by EU 
Member States need to be robust and comprehensive, especially for a species like the Wild 
hamster, which has fallen to levels that limit its ability to recover to sustainable levels (or at 
least the 1994 baseline conditions) solely on the basis of the species’ dynamics. Achieving the 
baseline conditions is to be the default position in this regard. 
 
 
4.4. Which concrete measures are obligatory to foster recovery for endangered species: from 
simple protection measures to proactive habitat management and reintroduction? 
 
From the above analysis, it can be deduced that for species currently not in an unfavourable 
conservation status, such as the Wild hamster in many EU Member States, a continued 
improvement in status is needed.213 As a penultimate step, it now needs to be ascertained 
which types of actions EU Member States are legally required to take under Article 12(1) of 
the Habitats Directive. For only such measures will be enforceable through legal action before 
national courts. While, taking into account the separation of powers-doctrine, a national judge 
will probably be reluctant to explicitly order competent authorities to issue a specific set of 
measures, it still is relevant to analyse to what extent an EU Member State also need to 
consider more far-reaching and costly restoration measures, such as reintroduction and 
habitat restoration, to reverse ongoing declines.   
 
As a preliminary remark, it is to be underlined that Article 12(1) of the Habitats Directive does 
not lay out the specific measures an EU Member State needs to take in order to be in line with 
its obligations under the Habitats Directive. For one, the latter provision does not explicitly 
compel EU Member States to draft species action plans in order to adhere to their obligations 
under Article 12(1) of the Habitats Directives. Still, in its 2007 Guidance document the 
European Commission explicitly put forward so-called ‘species actions plans’ as good practice 
for the EU Member States when implementing their duties under Article 12(1) of the Habitats 
Directive.214 Moreover, Article 8(f) of the Convention on Biological Diversity explicitly obliges 
Contracting Parties to achieve restoration and rehabilitation through the development and 
implementation of plans or other management strategies. In its 2007 decision on the Irish 
implementation regime, the CJEU also held Ireland liable for not having adopted such plans 
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for the majority of the Annex IV species that are present on its territory.215 Although it would 
probably be too far-fetched to deduce a general duty to establish species action plans for 
every single Annex IV species from the latter ruling, it still becomes apparent that such 
instruments are highly valued by the CJEU when reviewing the EU Member States’ compliance 
with Article 12(1) of the Habitats Directive. In line with the above, such species action plans 
might also take the form of transboundary population management plans if deemed 
necessary in view of the interlinkages between several transboundary subpopulations of the 
Wild hamster.216  
 
Yet going beyond the formal name-tag to be given to recovery measures, it remained unclear 
whether, legally speaking, EU Member States had the obligation to implement repopulation, 
reintroduction and habitat restoration measures in order to comply with their obligations 
under Article 12(1) of the Habitats Directive. Above, I have noted that a recovery rationale 
should underpin the establishment of conservation targets. Admittedly, while prohibitions are 
in general of a defensive nature, they can help to restore or improve habitats in so far as they 
enable positive natural developments to take place.217 In times of ecological change and 
degradation, though, it is widely accepted that more proactive conservation actions, such as 
reintroduction aimed at re-establishing a viable population of a focal species within its historic 
range, are crucial to avoid further losses.218 However, in view of the content of the 2007 
Guidance document on strict species protection it still remains unclear whether Article 12(1) 
of the Habitats Directive can be relied upon in order to force a competent authority to 
consider more far-reaching recovery measures, such as reintroduction/captive breeding an 
habitat restoration programmes.219 As indicated above, the European Commission is of the 
opinion that proactive restoration measures, such as comprehensive repopulation efforts 
and/or habitat restoration, are not covered by Article 12(1) of the Habitats Directive. Applying 
the latter narrative in the context of species such as the Wild hamster would probably 
exacerbate the current predicament. This is acknowledged by recent ecological research, 
which underscores that both reintroduction efforts and habitat restoration are key to avoid 
extinction of the Wild hamster in the westernmost parts of its habitat.220  
 
Nevertheless, Advocate General Kokott held that France was not required to take restoration 
or repopulation measures in areas that are currently not occupied by the Wild hamster.221 In 
its decision of 9 June 2011, though the CJEU ostensibly was not hindered by the Advocate 
General’s detailed observations as to the scope of the recovery measures that were required. 
When studied more into detail, the CJEU focused on the sharp decline of the hamster 
populations between 2001 and 2007, a time when France had to implement and effectively 
enforce the strict preventative measures that have been outlined above.222 The EU judges 
implicitly seemed to approach the repopulation and habitat restoration measures as 
remediation measures, needed to amend the non-compliance caused by the insufficient 
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enforcement of the preventative measures. Ultimately, CJEU did require France to come up 
with sufficient remedial measures which are able to reverse the negative trend. And such 
measures seem to include the establishment of repopulation areas, which cover a large part 
of the hamster’s historical range and in which stricter rules on the development of maize crops 
and urbanization projects are applicable.223  
 
Therefore, seeking redress for past losses of protection species might also require an EU 
Member State to consider proactive restoration measures. Interestingly so, the Environmental 
Liability Directive provides a workable definition of ‘remedial measures’, which might also be 
useful in the present context. Pursuant to Article 2, 11° of the Environmental Liability Directive 
such measures should be interpreted so as to cover ‘any action, or combination of actions, 
including mitigating or interim measures to restore, rehabilitate or replace damaged natural 
resources and/or impaired services, or to provide an equivalent alternative to those resources 
or services as foreseen in Annex II’. In Annex II a further distinction is made between 
‘primary’224, ‘complementary’225 and ‘compensatory remediation’226. In the specific context of 
the Environmental Liability Directive, which focuses on incidents and accidents leading to 
ecological damage and it as such not targeting non-compliance scenarios initiated by national 
authorities, preference must be given to primary remediation over complementary 
remediation. It is thus clear that reintroduction and habitat restoration measures are to be 
regarded as ‘common’ remediation measures. 
 
It might be assumed that national judges might feel inclined to issue more open injunctions, 
which focus on certain minimum population levels to be achieved. Mandatory injunctions 
ordering competent authorities to adopt one particular recovery measure, such as species 
reintroduction, thus remain exceptional. Even though, it has been established that also 
reintroduction schemes and habitat restoration can be tagged as mandatory efforts to 
implement the recovery duties pursuant to Article 12(1) of the Habitats Directive, especially 
for species on the verge of disappearance due to earlier non-compliance. In situations where 
only a few individual of an endangered species remain, national judges might therefore be 
found increasingly ready to instruct national authorities to consider specific reintroduction 
measures in order to reverse the current predicament.  
 
4.5. Economic considerations as additional obstacles to judicial review?  
 
Needless to say that saving species in decline, such as the Wild hamster, can turn out to be 
very costly. To put things in perspective, the French government assigned 10.3 million EUR to 
the latest set of measures aimed at conserving and restoring its hamster populations in the 
Alsace region227, whereas the Flemish government allocated 623,500 EUR to the 
implementation of the recently adopted hamster species protection programme228. Even so, 
                                                          
223 Schoukens, supra note 213, pp. 352-354.  
224 Pursuant to Annex II, 1(a) ‘primary’ remediation is any remedial measure which returns the damaged natural resources 
and/or impaired services to, or towards, baseline condition. 
225 Pursuant to Annex II, 1(b) ‘complementary’ remediation is any remedial measure taken in relation to natural resources 
and/or services to compensate for the fact that primary remediation does not result in fully restoring the damaged natural 
resources and/or services.  
226 Pursuant to Annex II, 1(c) ‘compensatory’ remediation is any action taken to compensate for interim losses of natural 
resources and/or services that occur from the date of damage occurring until primary remediation has achieved its full effect.  
227 O’ Brien, supra note 31, pp. 93-95.   
228 See:  http://www.vilt.be/623500-euro-voor-redden-van-wilde-hamster (Accessed 10 April 2017).  
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the question can be raised whether such amounts of money for species on the brink of 
extinction is still allowed in times of budgetary austerity. For many politicians, investing large 
sums of money in a so-called ‘no-hoper’-species, which will almost certainly go extinct, might 
be dismissed as an example of unsound governmental management, especially whenever 
such actions might have important repercussions for other economic stakeholders and more 
ecosystem-based restoration actions are more attractive. Also in restoration-based litigation 
such elements will probably come to surface at some point, for instance as an argument to 
call for additional deference when crafting a precise remedy or injunction to address the 
imminent extinction.   
 
When approached from the angle of the Habitats Directive, though, reference is to be made 
to Article 2(3), which states that conservation and restoration measures taken pursuant to the 
Habitats Directive are to take economic, social and cultural requirements into account, as well 
as local characteristics. Also case-law concerning programmes of measures that need to be 
adopted within the scope of the EU Air Quality Directive seems to acknowledge that, at least 
in this specific context, economic considerations can play a role when establishing a 
programme to reduce exceedance of air quality standards.229 However, economic interests 
cannot undermine the aim of achieving a favourable conservation status for Annex IV 
species.230 As such, the lack of a clear-cut deadline as to achieving the favorable conservation 
status grants some leeway to the EU Member States. It might also render it less evident for 
judges to issue concrete instruction to competent authorities. Yet in Grüne Liga Sachsen, the 
CJEU ruled that‘(s)o far as concerns the economic cost of the steps that may be considered in 
the review of alternatives, including the demolition of the works already completed, as relied 
on by the referring court, it must be stated, as the Advocate General wrote in point 70 of her 
Opinion, that that is not of equal importance to the objective of conserving natural habitats 
and wild fauna and flora pursued by the Habitats Directive’.231 A fortiori EU Member States 
should therefore refrain from referring to economic concerns as a justification for poorly 
drafted and little effective recovery programmes when the restoration challenge is mainly the 
result of earlier non-compliance.232 Therefore a mere referral to the costs should also not bar 
a national curt from ordering an EU member State to adopt specific recovery measures.  
 
Interestingly, the CJEU held in its 2014 ruling in ClientEarth that, while EU Member States have 
a degree of discretion in deciding which precise measures to adopt under the EU Air Quality 
Directive, ‘those measures must, in any event, ensure that the period during which the limit 
values are exceeded is as short as possible’.233 And it is exactly this what should be reviewable 
through legal action before national court, also in the context of a strictly protected species 
which finds itself on the verge of extinction due to previous non-compliance.  
 
 
5. Conclusions 
 
Ecological restoration has gradually come to the fore as one of the global policy priorities in 
the battle against ongoing biodiversity decline. However, the actual recovery measures at 
                                                          
229 Janecek, supra note 100, para. 47.  
230 Opinion Advocate General Kokott, supra note 156, para. 85.  
231 Grüne Liga Sachsen, supra note 207, para. 77.  
232 Schoukens, supra note 137.  
233 ClientEarth, supra note 30, para. 57.  
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national level often lag behind the ambitious pledges made at international or European fora. 
The plight of the Wild hamster serves as an adequate illustration of how a lack of coordinated 
and comprehensive recovery efforts could actually lead to the local extinction of a species 
within just a few decades. Yet given the extent of the current biodiversity crisis in this era, 
which is by some aptly referred to as a ‘sixth extinction wave’ in view of the palpable character 
of the loss of biodiversity234, we no longer have the luxury of standing idle and waiting for 
comprehensive governmental action to save species on the brink of extinction.  
 
In contrast to recent evolutions in New Zealand, where national parks and rivers have recently 
been granted legal personhood, protected nature within the EU currently lacks such explicit 
legal recognition.235 As a result, endangered species like the Wild hamster cannot go to court 
themselves or be directly represented by a ‘guardian’ in order to force governments to come 
forward with more effective recovery schemes. And although the Habitats Directive implicitly 
urges EU Member States to implement restoration efforts for endangered species, it is 
apparently lacking an explicit enforceable ‘right of restoration’, as for instance explicitly 
provided for in the Constitution of Ecuador.236  
 
This chapter has revealed that within the context of EU nature conservation law, 
environmental NGOs might still step in as indirect guardians of endangered species in order 
to force national and regional authorities through legal actions to make more coordinated 
efforts to recover species that are in an unfavourable conservation status. While such forms 
of judicial activism were dismissed as ‘unthinkable’ until recently, the past years have 
witnessed a steady rise of ground-breaking rulings relating to private enforcement in 
environmental cases. And thus also restoration-based litigation is no longer off chart, 
especially not when focused on species that are facing imminent extinction.  
 
To be more precise, the powerful combination of Article 9(3) of the Aarhus Convention and 
the general principles of EU law, such as effective judicial protection, seems trite in order to 
overcome traditional procedural obstacles to environmental litigation, also in the context of  
biodiversity-related cases. As the law stands today, bedrock principles such as the separation 
of powers or a limited standing approach can no longer be tagged as insurmountable 
procedural hurdles for more activists types of litigation. Moreover, as aptly illustrated by the 
French hamster case, there is no lack of clearly identifiable criteria and legal standards to be 
used as benchmarks by judges when reviewing national conservation strategies. At a very 
minimum, this analysis has indicated that it is no longer inconceivable to sue governments 
with respect to their ineffective conservation policies and to ask for comprehensive 
remediation of the past losses. Yet it would be a mistake to think that the judiciary is a panacea 
for all ills. The ongoing species decline is multifactorial and therefore legal actions will often 
not suffice to avert extinction. In addition, an exclusive focus on high-intervention strategies 
                                                          
234 A.D. Barnosky, N. Matzke, S. Tomiva, G.O.U. Wogan, B. Swartz, T.B. Quental, C. Marshall, J.L. McGuire, B. Mersey & E.A. 
Ferrer, Has the Earth’s sixth mass extinction already arrived?, Nature 2011, 471, pp. 51-58.  
235 In March 2017, the New Zeeland Parliament adopted a law that granted a river the full legal rights of a person . 
This law recognized the elevated legal status of the 90-mile Whanganui River, whose interests will now be represented 
in court by two guardians from the indigenous community. See: http://www.economist.com/news/asia/21719409-
odd-legal-status-intended-help-prevent-pollution-and-other-abuses-new-zealand-declares (Accessed 10 April 2017). 
Back in 2014, Te Urewera, an area of forested hills in the north-east that used to be a national park, became a person 
for legal purposes in 2014.  
236 Article 72 explicitly recognizes that ‘(n)ature has the right to restoration’. See: https://therightsofnature.org/wp-
content/uploads/pdfs/Rights-for-Nature-Articles-in-Ecuadors-Constitution.pdf (Accessed 10 April 2017).  
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for listed, threatened species will not suffice to address the more general decline of more 
common species and biodiversity.  
 
It is this author’s opinion that effective restoration programmes are evidently contingent on 
intensive, prior deliberations with all relevant stakeholders in order to ensure adequate 
implementation in the field. Obviously, a more activist approach towards public interest 
litigation before national courts, seeking injunctive relief to impose the implementation of 
more comprehensive restoration schemes, is but one of the many pathways to ensure an 
effective implementation of the restoration commitments. If overly used, it might even create 
a backlash for environmental governance, since it paradoxically could urge the legislator to 
include more vague terminology in future environmental agreements.  
 
Even so, in view of the recent surge in environmental activism and the inability of the 
Commission to address all complaints brought before it, judicial activism at national level can 
serve as useful leverage to force the EU Member States through mandatory injunctions to take 
their restoration commitments more seriously. If anything, such restoration-based lawsuits 
can urge an authority to take action in the face of imminent extinction dangers. For, as the 
phrase goes, extinction means forever… 
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Atmospheric N deposition is widely recognized as one of the major threats to biodiversity. In the EU, the imple-
mentation of the EUHabitats Directives (HD), which requires EUMember States to takemeasures tomaintain or
restore natural habitats to a favorable conservation status, has put the curbing of N deposition to the forefront of
several national biodiversity strategies. In order to achieve compliance with the EU biodiversity targets, N depo-
sitionwill have to be brought to non-detrimental levels inmany protected Natura 2000 sites. Given the stringent
application of the precautionary principle throughout the decision-making process, the issuance of permits for
farm holdings and road construction works has grown evermore problematic in cases of continued exceedances
of critical loads in Natura 2000 sites. This paper reviews the leeway that is left for EU Member States when
aligning economic development with the recovery of Natura 2000 sites from accumulated N loads. The Dutch
Programmatic Approach to Nitrogen (PAN), which relies on additional reduction measures and, indirectly, on-
site restoration actions in order to facilitate further economic development, stands out as one of the most note-
worthyﬂexiblemechanisms. This paper addresses the premises uponwhich the integral approach is based. It an-
alyzes to what extent a more liberal understanding of N mitigation is compatible with the protection duties for
Natura 2000. The argument is put forward that the strong reliance on the positive effects of future restoration
measures stands at odds with the precautionary principle underpinning the Habitats Directive.
© 2017 Published by Elsevier Ltd.
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1. Introduction
Since the start of the 20th century, humans have disrupted the nat-
ural nitrogen (N) cyclemore than that of any other element and created
an imbalance (Galloway et al., 2008). Atmospheric N deposition is now
recognized as one of the major drivers of biodiversity decline in semi-
natural and natural habitats (De Schrijver et al., 2013; Bobbink et al.,
2010). Among the primary causes of this sharp rise in the atmospheric
concentration of N are processes such as the industrialization of agricul-
ture, fossil fuel combustion and other industrial processes (Canﬁeld et
al., 2010). At present, the critical loads of reactive N are exceeded on
62% of the ecosystem area in the EU-27 countries (Posch et al., 2012).
The adverse effects of excessive N deposition on biodiversity are already
noticeable in many vulnerable ecosystems in the Netherlands, Belgium,
Germany, Denmark and Sweden (Kooijman et al., 2016; Stevens et al.,
2010).
Legal instruments and government regulation are playing an in-
creasingly prominent role in fostering ecological recovery of severely af-
fected ecosystems. The European example is indicative in this respect. In
Europe, a broad range of natural habitats are currently protected by the
EU Habitats Directive (HD) (Habitats Directive, 1992). This directive
requires the EU Member States to conserve or restore the threatened
and endangered habitats which are listed on Annex I thereto, for in-
stance by establishing a EU-wide network of protected areas (Natura
2000) (Born et al., 2015; European Commission, 2000). At present, how-
ever, the overwhelmingmajority of the protected natural habitats with-
in the EU have an unfavorable conservation status (European
Environment Agency, 2015), due to elevated levels of N deposition,
among other things. Even though, generally speaking, the emissions of
reactive N peaked three decades ago and are expected to further decline
as a result of the international and EU air pollution abatements rules
until 2030, approximately 50% of the vulnerable natural or semi-natural
habitats in the EU are expected to be at risk of excessive levels of N de-
position in 2020 (European Environment Agency, 2014). In contrast to
the more generic international and EU air pollution rules, the HD sets
forth amore localized and case-based approach tomajor environmental
threats, such as N deposition, through its so-called ‘habitats assessment
test’ (Article 6(3) HD). As a result of this, curbing atmospheric N deposi-
tion in the context of EU protected sites has grown into one of the most
prominent regulatory challenges in EU Member States, such as the
Netherlands, Germany, Denmark and Belgium (Flemish Region)
(Schoukens, 2015; Backes et al., 2011).
In order to avert an economic paralysis due to continued
exceedances of N critical loads in many Natura 2000 sites, some EU
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Member States have come forward with innovative regulatory instru-
ments, which aim to align continued economic development with
more far-reaching mitigation and restoration efforts in N-affected
Natura 2000 sites (Schoukens, 2015). The recently established Dutch
Programmatic Approach to Nitrogen (PAN) is to be seen as one of the
most ambitious regulatory efforts in this regard. This integrated ap-
proach to N seeks to achieve the EU biodiversity goals in the context
of elevated levels of N depositionwithout fundamentally compromising
the room for future economic development (Dutch Government,
2015b). The programmatic approach is based on principles such as
adaptability and ﬂexibility, aiming at achieving a fair balance between
the adoption of preventative and restoration measures, on the one
hand, and allowing sufﬁcient room for further economic development,
on the other hand (Squitani and van Rijswick, 2016).
This paper presents a comprehensive review of the recently encoun-
tered regulatory challenges when addressing N deposition in the con-
text of EU protected sites (Natura 2000). A major focus is placed on
the Dutch PAN, which re-uses the beneﬁcial effects linked to future re-
ductionmeasures and, albeit indirectly, restoration actions asmitigation
to create room for the development of new economic activities. The fol-
lowing research questions are looked into: (1) what are the major legal
duties incumbent on the EU Member States as regards the excessive
levels of N deposition in their EU protected Natura 2000 sites? (2)
which ﬂexible permitting strategies can be envisaged in order to recon-
cile continued economic development with the precautionary principle
underpinning the HD in the context of Natura 2000 sites? (3) under
which conditions can the expected beneﬁcial effects of management
and restoration measures aimed at removing N from N-sensitive habi-
tats or reducing N impacts be directly or indirectly used in order to
grant permits for new economic activities in the context of Natura
2000 sites?
2. Methodology
Starting from the legal texts of the HD, this paper analyzes scientiﬁc
literature, ofﬁcial reports, guidance documents, a selection of the rele-
vant judicial decisions and relevant academic output on the topic of N
deposition and Natura 2000. In particular, this paper aims to assess
the legal acceptability of recently emerged regulatory instruments to
handle high N loads in the speciﬁc context of Natura 2000 sites. In a
ﬁrst tier, the regulatory approach underpinning the HD is looked into.
By addressing the interface between the protection rules contained by
Article 6 HD and atmospheric N deposition, the leeway left for the EU
Member States when aligning adverse N impacts with the conservation
of Natura 2000 sites in the context of intensive agriculture is outlined. A
major emphasis is placed on the provisions of the HD dealing with the
management and conservation of Natura 2000 sites. These provisions
are, as far as legal practice is concerned, by far the most relevant in
terms of serving as enforceable instruments before national courts, es-
pecially in the context of N deposition (Zijlmans and Woldendorp,
2014; Verschuuren, 2010).
The bulk of the subsequent analysis focusses on the recently promul-
gated legal instruments that are used to reconcile economic develop-
ment with continued exceedances of N critical loads in the
Netherlands, a country that is renowned for its high livestock density
and nutrient surpluses (Bos et al., 2013). So far, the Netherlands have
to be seen as a frontrunner in ﬁnding ﬂexible regulatory solutions to
overcome deadlock scenarios when applying the HD to cases of exces-
sive N deposition (Zijlmans and Woldendorp, 2014). This has only
been underscored by the recent establishment of the PAN, which is so
far the only example of an all-encompassing, integrated and adaptive
approach to atmospheric N deposition in the context of Natura 2000.
The relevant rulings of the Court of Justice of the EU (CJEU), which is
principally taskedwith interpreting EU lawand ensuring its equal appli-
cation across all EU Member States, are given a prominent place in this
analysis, given their major impact on the development of national
practice and case-law. While the CJEU has not yet pronounced itself
on the validity of the PAN in light of EU law, some lessons can be
drawn from other relevant decisions. They will serve as a benchmark
against which the legal soundness of the PAN is tested. Seeing that the
Dutch PAN has only recently entered into force, this paper does not
aim to review its concrete application in the ﬁeld. Nor does it target an
exhaustive review of the potential ecological shortcomings of the re-
cently adopted integrated approach. Rather, this paper tries to identify
the main drivers behind the integrated approach to N.
3. The protection of Natura 2000 and N deposition
3.1. Going beyond the status-quo
The HD is widely regarded as one of the hallmarks of EU environ-
mental law (Wandesforde-Smith and Watts, 2014; Jones QC, 2012).
By requiring EUMember States to take measures to maintain or restore
natural habitats andwildlife species listed on the annexes to the HD at a
favorable conservation status, it lays down a set of robust protection and
restoration duties for those habitats and species of European impor-
tance (Schoukens, 2014).
These protection rules have been reasserted in the EU2020Biodiver-
sity Strategy, which sets the goal of halting the deterioration in status of
all habitats covered by EU nature legislation and achieving a signiﬁcant
and measurable improvement in their conservation status (European
Commission, 2011b). According to Article 3 of the HD the Natura 2000
‘shall enable the natural habitat types and the species’ habitats con-
cerned to be maintained or, where appropriate, restored at a favorable
conservation status in their natural range’. In the subsequent analysis,
a major focus is placed on the conservation and protection duties linked
to theNatura 2000Network,which comprises approximately 18% of the
EU's land area and is to be seen as one of the main instruments to
achieve the EU's ambitious biodiversity targets.
3.2. The protection and conservation duties for Natura 2000 and N
deposition
3.2.1. Article 6(1): achieving a good conservation status for Natura 2000
sites
Pursuant to Article 6(1) HD, EU Member States are required to take
proactive management measures for the Natura 2000 sites that have
been designated on their territory (European Commission, 2000). The
management measures have to enable the EU Member States to main-
tain or, as the casemay be, restore the natural habitat types and species,
listed in Annex I and II of the HD, at a favorable conservation status
(European Commission, 2014).
According to Article 1 HD the conservation status of a natural habitat
is deemed “favorable” whenever (a) its natural range and the areas it
covers within that range are stable or increasing; and (b) the speciﬁc
functions which are necessary for its long-term maintenance exist and
are likely to continue to exist for the foreseeable future. In principle,
the European Commission is of the opinion that favorable conservation
status needs to be achieved at national level (European Commission,
2011a). However, recent case-law developments underscored that
sites need to be preserved at a favorable conservation status
(Trouwborst et al., 2017; Cliquet et al., 2015; CJEU, 2014a, 2014b,
2013).Whereas the reporting of the conservation status of a habitat ac-
cording to Article 17 HD is done per biogeographical region, at the na-
tional level (Evans and Arvela, 2011), one can infer from the recent
case-law developments that the favorable conservation status also
needs to be achieved at site level, especially in cases where the overall
status of the natural habitats is to be deemed unfavorable at national
level. At a very minimum, strict preventative measures and additional
restoration measures might be necessary to ensure a site's contribution
to the attainment of the overall conservation status at the national level.
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Evidently, atmospheric N deposition might not be the only problem
causing unfavorable conservation status for several natural habitats,
both at site and at the national level. In light of the current excessive N
loads in many Natura 2000 sites across Europe (European Environment
Agency, 2014), it is clear that achieving a decreased N deposition will
be paramount to attaining the good conservation status of many
protected natural and semi-natural habitats at site level. Even so, some
ecosystems are damaged to such an extent that, even with the most
stringent abatement policies, no full recovery will be achieved (Kros
and Bal, 2013).
The biodiversity damage inﬂicted by past and accumulated loads of
N will persist for decades, possibly centuries, if active intervention and
careful management strategies are not initiated and carefully imple-
mented at site level (Canﬁeld et al., 2010). In cases where Natura 2000
sites are not expected to recover in the short term from excessive expo-
sure to N deposition, active on-site management measures are thus to
be considered an appropriate tool to accelerate the natural processes
of N removal and ensure compliance with Article 6(1) HD (De
Schrijver et al., 2013). This could include the implementation of addi-
tional measures against acidiﬁcation by restoring the water cycle, the
removal of nutrients by excavation, sod cutting, shopping, measures
aimed at restoring wind and water dynamics (Kros and Bal, 2013).
3.2.2. Article 6(2): no deterioration obligation
Article 6(2) HD establishes a general obligation to take preventative
measures to avoid further deterioration of sites that are included in the
Natura 2000 Network. It is to be interpreted as an obligation of result, a
standstill which in principle is to be observed at all costs (CJEU, 2002),
which is to be applied at individual site level (European Commission,
2011a). While the provision does not explicitly prohibit additional N
emissions in a context of ongoing degradation, curbing N emissions,
even when they originate from diffuse sources of pollution, will be in-
strumental to observe the no-deterioration principle which underpins
Article 6(2) HD. N deposition will thus need to be brought to levels
which are not detrimental to the natural habitats of the Natura 2000
site, preferably below the N critical loads (Schoukens, 2015). In particu-
lar, Article 6(2) HDobliges the EUMember States to scrutinize all harm-
ful activities having adverse consequences for the protected habitats for
which the site has been designated (CJEU, 2011b, 2010).
Importantly, the duty to avoid deterioration also applies to ongoing
activities that have already been authorized and/or initiated before the
area at hand was designated as a Natura 2000 site (CJEU, 2011b). If
there is any likelihood of damage, such activities are subject to a subse-
quent review of their implications for a site's conservation objectives
(CJEU, 2016a). EU Member States are thus left with little room to ma-
neuver in the context of N-overburdened Natura 2000 sites and, as the
case may be, will also have to consider more intrusive protection mea-
sures, such as the review orwithdrawal of existing permits for N-pollut-
ing activities (Schoukens, 2015). According to the recent case-lawof the
CJEU, EU Member States are also not permitted to point to generic eco-
nomic or social reasons as a reason to justify non-compliance with
Article 6(2) HD (CJEU, 2014a, b, 2011a, b).
3.2.3. Article 6(3) and 6(4): assessing the N-related impact of new plans
and projects
Articles 6(3) and (4) HD lay down the procedures to be followed
with respect to a new plan or project which is not directly connected
with or necessary to the management of the Natura 2000 site but
which is likely to have a signiﬁcant effect thereon. Pursuant to the ﬁrst
sentence of Article 6(3) HD, any plan or project likely to have a signiﬁ-
cant effect on a Natura 2000 site, either individually or in combination
with other plans or projects, shall undergo an appropriate assessment
to determine its implications for the site (European Commission,
2000). A planning permit for the construction of a new road or an oper-
ational permit for a cattle farm are to be considered as reviewable plans
or projects under the latter provision.
The competent authorities can only agree to the plan or projects
after having ascertained that it will not adversely affect the integrity
of the site concerned. In its landmark ruling in the Waddensea case,
the CJEU held that national authorities are only permitted to allow pro-
jects or plans if they have made certain, in the light of the appropriate
assessment and the applicable conservation objectives, that they will
not adversely affect the integrity of that site (CJEU, 2013, 2004). Evi-
dently, these procedural and substantive assessment obligations entail
major implications for the national permit policies pertaining to N-
emitting activities as they limit the leeway for permitting authorities
(Woldendorp and Schoukens, 2015). In cases where the Natura 2000
site at issue ﬁnds itself already at an unfavorable conservation status
due to excessive N deposition, putting forward the required degree of
certainty as to the absence of adverse effects for new N emitting activi-
tieswill prove evermore difﬁcult, if not impossible (Van der Feltz, 2015;
Schoukens, 2015; Veltman and Smits, 2009).
Also cumulative effects need to be taken into account under Article
6(3) HD (CJEU, 2015; European Commission, 2000), which even further
reduces the discretion in cases of severe N impacts. This urges the per-
mit issuing agencies to adequately ensure that negative N impacts are
effectively mitigated whenever they authorize N emitting activities.
Only in exceptional circumstances might a plan or project still go
ahead in spite of a negative assessment. Under Article 6(4) HD, plans
or projects may be authorized, by way of derogation and in spite of a
negative assessment of the implications for the site, if there are impera-
tive reasons of overriding public interest (IROPI), if there are no alterna-
tive solutions and if all compensatory measures necessary to ensure the
overall coherence of the Natura 2000 Network have been taken
(European Commission, 2007/2012).
4. Towards a deadlock: limited room to maneuver?
Poor compliance with the procedural and substantive requirements
set out by Article 6(3) and 6(4) throughout spatial decision-making
procedures and limited access to court in environmental cases are still
seen as major obstacles to an effective application of the HD in the
ﬁeld in many EU Member States (Milieu Ltd., 2009). Years of neglect
have turned the HD into a blatant example of ‘toothless wildlife regula-
tion’ in some respects (López-Bao et al., 2015). Recently, a shifting atti-
tude can be detected in EU Member States where the implementation
deﬁcit is relatively low, such as the Netherlands, Belgium, Denmark
and Germany (Wandesforde-Smith and Watts, 2014; Beunen and
Duineveld, 2010). In the wake of a string of strict rulings by the (CJEU,
2013, 2004), national judges are nowprepared to stop projectswhenev-
er no adequate appropriate assessment has been carried out prior to the
authorization of the project (Schoukens and Cliquet, 2014; Jones QC,
2012).
In recent years, plans and projects leading to additional N emissions
were also halted by Dutch courts whenever no adequate assessment of
their adverse effects had taken place in light of the applicable conserva-
tion objectives (Zijlmans andWoldendorp, 2014). This was particularly
the case whenever the conservation objectives are not yet met. Given
the many impediments to which a stringent application of the Article
6(3) HD assessment procedures in the context of N deposition could
give rise, the fear for an ‘economic paralysis’ in the vicinity of N-affected
Natura 2000 sites has gained traction in some EU Member States, such
as the Netherlands and Belgium (Flemish Region), which are character-
ized by intensive agricultural practices (Bos et al., 2013). For economic
activities that are carried out in the immediate surroundings of a Natura
2000 site, such as dairy farming, additional restrictions now have to be
considered in a context of continued exceedances of N critical loads
(Zijlmans and Woldendorp, 2014).
The frequent application of the concept of critical loads in the con-
text of the permitting procedures (Hicks et al., 2011) has even further
restricted the room to manoeuver. Critical loads are deﬁned as ‘the
level below which signiﬁcant harmful effects on speciﬁed sensitive
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elements of the environment do not occur’ (Nilson and Grennefelt,
1988). In recent years, though, several national courts have almost ex-
clusively relied upon critical loads as the determining factor to assess
the signiﬁcance of N emissions in the context of Natura 2000 sites
(Backes et al., 2011). However, if applied restrictively in the context of
N-sensitive Natura 2000 sites, the use of N-critical loads renders it in-
creasingly difﬁcult and burdensome for individual plans and projects
to overcome the signiﬁcance test put forward by Article 6(3) HD. In
the Netherlands, for instance, judges have held that, if the critical N
loads are already exceeded on a Natura 2000 site, any extra N deposi-
tion, regardless of its exact size, can be deemed to have signiﬁcant ef-
fects under Article 6(3) HD (Uittenbosch, 2009). Moreover, the
stringent application of the derogation clause contained in Article 6(4)
HD has turned it into a highly impractical solution for project develop-
ments that adversely affect Natura 2000 sites (Schoukens and Cliquet,
2014; Kistenkas, 2013). Private activities, such as cattle farming, will
inmost instances notmeet the strict derogation standards set out byAr-
ticle 6(4) HD (CJEU, 2012). This implies that, if deemed appropriate,
mitigation strategies have to be conceived in order to accommodate
such activities with the signiﬁcance test contained in Article 6(3) HD.
If not, permit applications for similar harmful activities will eventually
need to be turned down.
5. The Dutch programmatic approach to nitrogen: balancing eco-
nomic development with ecological recovery?
5.1. Going beyond the deadlock
Aware of the need for a more generic regulatory solution to the in-
terface between high levels of N deposition and Natura 2000, the
Dutch government tried to overcome the regulatory deadlock with the
establishment of a so-called integrated approach to nitrogen in the con-
text of the HD. The Dutch Programmatic Approach to Nitrogen 2015–
2021 (PAN) entered into force on the 1st of July 2015 (Dutch
Government, 2015b). Its legal basis is provided by the Dutch Nature
Conservation Act 1998, which had been amended in order to legally so-
lidify the integrated approach to N-related nature permit applications
(Van der Feltz, 2015; Woldendorp and Schoukens, 2015). The main ob-
jective of the PAN is tomake preservation and restoration of N-sensitive
habitats possible without jeopardizing further economic development.
Instead of reconsidering the position of the Netherlands as an important
agricultural exporter and accepting limits to intensive agriculture with-
in over-burdened ecosystems, the PAN aims at reconciling intensive ag-
ricultural practices with the achievement of ambitious environmental
targets. By doing so, the programmatic approach aims to achieve the
conservation objectives in a more cost-effective manner. Ideally, more
room for ﬂexibility regarding future development will be available by
implementing more robust preventative and recovery measures. The
PAN,which takes into account an expected economic growth of 2.5%, in-
cludes binding agreements on remedial measures at the Natura 2000
sites and the total reduction of the N load. It is an integral program of
the Dutch government and the joint provinces, which also relies on
the cooperation and involvement of many different actors.
The PAN 2015–2021 puts forward an integral approach of N deposi-
tion at EU protected sites. It has a widematerial range since it integrates
all activities, including nonpoint source pollution that will give way to
adverse N effects in the Netherlands. In terms of territorial scope, the
PAN focuses on the Dutch Natura 2000 sites which harbor N-sensitive
habitats to which speciﬁc recovery goals are linked. In total the PAN ap-
plies to 118 of the 161 Dutch Natura 2000 sites. Given its major impact
on the permit procedures for harmful activities, the PAN was preceded
by a strategic environmental impact assessment (SEA), in which several
alternative scenarios were taken into account. Also, the so-called refer-
ence scenario (‘zero alternative’) was closely studied (Dienst Landelijk
Beleid and Tauw B.V., 2015a). With the PAN, the average N deposition
would be reduced by 10% over 18 years, as opposed to a mere 8% if no
additional reduction measures were taken (Van der Feltz, 2015). At
present, the N loads are signiﬁcantly exceeded in 70% of the terrestrial
habitats that are present within the designated Natura 2000 sites in
the Netherlands (Dutch Government, 2015b). This implies that the
loads are currently too high to achieve the favorable nature conserva-
tion status. In light of the worrisome ﬁgures concerning exceedance of
critical loads at the Dutch Natura 2000 sites, the beneﬁcial effect of the
additional reductions under the PAN, which are partly used to mitigate
new N emissions in the context of Natura 2000 sites, appears to be lim-
ited. Still, the majority of the other reasonable alternatives that have
been studied in the SEA would not lead to substantially better environ-
mental outcomes, either (Dienst Landelijk Gebied and Tauw B.V.,
2015a). Only planning alternatives which include more ambitious
source reduction measures might yield more signiﬁcant reductions in
terms of exceedances of critical loads. Even so, an all-encompassing ap-
propriate assessment in view of Article 6(3) was carried out, which de-
termined that the PAN and the room for development it creates, would
not give rise to signiﬁcant effects on Natura 2000 sites. In addition, it
was concluded that the PAN would not fundamentally undermine the
achievement of the conservation objectives in the long run (Dienst
Landelijk Gebied and Tauw B.V., 2015b).
5.2. Twofold purpose: compliance with EU nature conservation law and en-
suring continuous economic development
The innovative character of the PAN is linked to its twofold purpose.
Next to ensuring compliance with the conservation duties incumbent
upon the Netherlands for its N-sensitive Natura 2000 sites under the
HD, it re-uses the future positive effects of the reduction efforts in
order to create more so-called ‘deposition room’ (in Dutch: ‘depositie-
ruimte’) for economic development (Fig. 1). The integrated approach
rests upon two pillars: (1) reducing point-source emissions from agri-
culture, transport and industry through additional on-site measures;
(2) mitigating the adverse effects of elevated N deposition at Natura
2000 sites through appropriate restoration andmanagementmeasures.
Fifty per cent of the purported additional reductions will be returned to
economic operators as ‘deposition/development room’, allowing them
to operate in situations where, in the absence of an integrated approach
and robust restoration measures, no further room for development
would be at their disposal. In exchange for the additional reduction ef-
forts project developers are thus offered more ﬂexibility when applying
for new operational or building permits (Dutch Government, 2015b). It
is important, though, to point out that the restorationmeasures provid-
ed for in the PANdo not directly lead to additional deposition room. The
latter is exclusively linked to the additional reduction efforts that are
proposed. Still it is important to highlight that without these additional
restoration efforts no room for further economic developmentwould be
available in viewof Article 6(2)HDbecause of the ongoingdeterioration
at site level. Also, the restoration measures are key to ensure that the
planned economic developments would not give rise so signiﬁcant ef-
fects in terms of Article 6(3) HD.
5.3. Additional reduction efforts and active restoration measures
The PAN includes a list of source-related measures that are applica-
ble in the whole of the Netherlands and that are to be implemented by
the Dutch agricultural sector. New permits for dairy farms, among
others, will have to implement low-emission housing systems, feed
and management measures and more stringent low emission applica-
tion requirements in relation to manure (Dutch Government, 2015b).
With the envisaged restoration strategies, the Dutch government
aims to halt the continuing deterioration of natural habitats due to the
adverse N impacts. Suchmeasuresmight includemeasures against acid-
iﬁcation by adding basic substances and/or restoration of the water
cycle, the removal of N by excavation, dredging, moving, burning or lit-
ter removal and interventions in the vegetation succession by coppice
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management, for instance. Measures aimed at hydrological restoration
have, among others, received a prominent place within the recently
established recovery strategies (Dutch Government, 2015b). The recov-
ery strategies put forward for the N-sensitive Natura 2000 sites are
based on comprehensive ecological research with the purpose of scien-
tiﬁcally evaluating their capabilities to mitigate the adverse effects
caused by excessive levels of N (Smits and Bal, 2012). This research re-
vealed that, generally speaking, the restoration measures suggested are
capable of offsetting the adverse effects related to elevated N levels at
the assessedNatura 2000 sites. For each separateNatura 2000 site a spe-
ciﬁc site analysis has been produced, in which the concrete challenges
and possible restoration and management measures are enumerated
(Dienst Landelijk Gebied, 2015). These measures go beyond the recov-
ery strategies that are included in the existing management plans. The
site-speciﬁc analyses have also been subjected to a prior appropriate as-
sessment (Dutch Government, 2015b). After having outlined the neces-
sary site-related recovery measures, each site analysis explicitly lays
down the exact room for additional N deposition and the room for eco-
nomic development linked to it.
5.4. Room for additional N deposition and economic development
The additional reduction measures, when taken together with the
future recovery strategies aimed at avoiding further deterioration, cre-
ate deposition room for new economic development in the vicinity of
N-affected Natura 2000 sites. A substantial part of the deposition room
is reserved for ‘autonomous development’, which allows the PAN to mit-
igate the additional effects caused by the expected increase in, among
other things, the use of electricity linked to population growth (Dutch
Government, 2015b). It also includes ongoing activities and sources of
diffuse pollution that are exempted from a prior permit application
(Van der Feltz, 2015). Another section of the deposition room is re-
served for activities that remain below the limit values, thereby reduc-
ing the administrative burden for activities the N impact of which
remained negligible at best (DutchGovernment, 2015b). The remainder
of the deposition room will be available for the so-called priority pro-
jects and other economic activities. This is tagged ‘development room’
(in Dutch: ‘ontwikkelingsruimte’) under the PAN terminology, since it en-
compasses the additional margin that is provided for new development
in the context of N-sensitive Natura 2000 sites. Provided the purported
project developments can be framed within the development room
which has been included in the PAN/recovery strategies, the PAN will
then serve as appropriate assessment for these projects, thereby signiﬁ-
cantly alleviating the administrative burden for new plans and projects
(Dutch Government, 2015b).
6. Discussion: too fast, too soon?
At ﬁrst glance, the Dutch PAN constitutes a promising example of
how to balancenewand ongoing economic developmentwith biodiver-
sity preservation in a context of continuing degradation of protected
sites. Yet, that mightwell be a foregone conclusion given the potentially
wide discrepancies between the optimistic assumptions of the PAN and
the current unfavorable conservation status of many protected habitats
in the Netherlands in view of the continued exceedances in 70% of the
Natura 2000 sites. Upon closer inspection the foundations and claims
upon which the PAN is based might be subject to criticism, especially
when assessed from the angle of the distinct conservation duties that
apply for Natura 2000 under EU nature conservation law (Table 1). In
this respect, it is not unimportant to point out that, in contrast to
other environmental EU Directives, the HD as such does not explicitly
require Member States to draw up plans and programmes, such as the
Dutch PAN. The legal soundness of the Dutch PAN will therefore have
to be assessed against the backdrop of the generic protection duties
laid down by Article 6 HD.
6.1. Additional delays in the achievement of the conservation objectives?
A ﬁrst obvious point of criticism concerns the explicit policy choice
underpinning the PAN. As demonstrated above, the PAN primarily
seeks to avoid further deterioration of the N-affected Natura 2000
sites. In other words, short-term achievement of the conservation ob-
jectives at site level does not constitute the primary objective of the
PAN. Under the PAN rationale the latter scenario was never considered
a realistic policy option, since it would imply unreasonable restrictions
to economic development in the neighbourhood of N-affected Natura
2000 sites for the coming 6 years. Understandably, such approach
would undercut the facilitative rationale of the programmatic approach.
Fig. 1. Detailed overview of the mechanism underpinning the PAN.
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With the establishment of the PAN, focus has shifted from a short-
term recovery approach, whichwould entail stricter permitting policies
to reduce N deposition and far-reaching restoration measures, to a less
ambitious strategy, which is primarily conﬁned to avoiding further de-
terioration for the Natura 2000 sites (Schoukens, 2015). Whenever the
conservation objectives at site level are not limited to preserving the
existing environmental quality but include restoration objectives, the
PAN primarily aims to restore the site to the environmental state it
was in at the time of designation of the protected area. However, the re-
duction of the deposition levels below the critical loads is not the prima-
ry objective of the PAN given the major economic repercussions this
would entail (Dutch Government, 2015b). Admittedly, this premise is
understandable to some extent. Indeed, in some instances non-exceed-
ance of critical loadswill not be required to achieve the conservation ob-
jectives at site level in light of the futuremanagement actions. Yet, given
the deplorable state of most of the N-sensitive habitats in the Nether-
lands (Dutch Government, 2015b), any additional delay in achieving
good conservation status is prone to further undermine the rationale
of Article 6(1) HD. In addition, allowing a EUMember State to explicitly
validate the continuation of N-emitting activities in a context of contin-
ued exceedances of critical loads actually comes down to rewarding that
same state for its failure to complywith the protection rules throughout
the previous decades (CJEU, 1999). For, instead of being obliged to re-
consider their ongoing permitting policies, these Member States
would continue to retain a wide margin of discretion when issuing
new permits for N deposition in spite of their non-compliance with
the HD. To avoid such an outcome, additional scrutiny throughout per-
mitting procedures for new activities and the implementation robust
recovery schemes appear instrumental. Accordingly, EUMember States
which are confrontedwith a severe case of ongoing degradation in their
Natura 2000 sites should be barred from focussing their mitigation
strategies on the mere creation of additional ‘development room’ for
new economic activities which might even further compromise the re-
alization of the conservation objectives in the short or long term. Rather,
the nature gains should be primarily directed towards a swift recovery
of the N-affected protected habitats.
TheDutch government points out that the lack of explicit deadline in
Article 6(1) HD as to when to achieve the good conservation status
would render the PAN legal under EU nature conservation law (Dutch
Government, 2015a). Moreover, it has been explicitly provided for by
the PAN that, if deemed necessary in light of the applicable conservation
or restoration objectives at site level, additional management measures
need to be initiated within the framework of the ﬁrst stage of the PAN
(2015–2021) (Dutch Government, 2015b).
By some measures, it might be put forward that this strategy might
indeed allow Member States to achieve the conservation objectives in
the long run, without putting an unreasonable burden on economic ac-
tors operating in the vicinity of Natura 2000. Even so, it remains doubt-
ful whether this narrative is in line with the more progressive wording
of Article 6(1) HD (Schoukens, 2015). In a recent ruling, the CJEU indi-
cated that whenever future conservation measures are partly used in
order to offset the adverse effects of new harmful activities on habitats
that are in an unfavorable conservation status, such measures can no
longer be qualiﬁed as genuinemanagement measures in view of Article
6(1) HD (CJEU, 2016b). And thus their beneﬁcial effects cannot be taken
into account for justifying further harmful developments. This limits the
room for the integral approach the PAN is based on. Additionally, the
PAN-approach might also impede the realization of the EU biodiversity
targets, which urge the EU Member States to ensure major improve-
ments in the conservation status of many degraded habitats already
by 2020 (European Commission, 2011b). Not unimportantly, the CJEU
has recently underscored that, while no strict deadline applies for the
achievement of the conservation measures, sufﬁcient conservation
measures to that end must be put in place within six years of the inclu-
sion of the site in the EU list of sites of EU importance (CJEU, 2011a). All
this points to stricter scrutiny for Member that are confronted with
cases of N deposition nearby Natura 2000 sites where the conservation
objectives are not met yet.
Table 1
Overview of the potential strengths and weaknesses of the Dutch PAN.
Compatibility of the PAN 2015–2021 with Article 6 of the Habitats Directive
Article 6 HD Article 6(1) HD (restoring or preserving favorable
conservation status)
Article 6(2) HD (no deterioration clause) Article 6(3) HD (individual assessment of new
plans and projects)
Compliance
because …
- While the major focus of the PAN is on
avoiding further deterioration it also is en-
sured that the achievement of conservation
objectives is not compromised in the long run
- No clear-cut deadline for achieving conserva-
tion goals in Natura 2000 is included in Article
6(1) HD, which offers more leeway to Mem-
ber States
- Member States enjoy discretion when estab-
lishing appropriate measure in order to com-
ply with Article 6(2) HD
- The comprehensive ecological assessment of
the PAN (SEA/Appropriate Assessment) re-
veals that no further deterioration is expected
if the additional reduction and nature man-
agement measures are duly executed
- At a maximum 60% of the development room
will be distributed throughout the ﬁrst three
years of the PAN
- Monitoring and adjustment measures allow
competent authorities to address unexpected
deterioration-scenarios in the future
- Comprehensive ecological assessment (SEA/-
Appropriate Assessment) reveals that no sig-
niﬁcant effects are expected if the additional
reduction and restoration efforts are duly exe-
cuted
- The execution of the reduction actions and na-
ture management measures is guaranteed
through legally binding agreements and
measures
Non-compliance
because …
- According to the EU courts conservation mea-
sures that partly offset damage cannot serve
as genuine conservation measures under Ar-
ticle 6(1) HD
- It remains contested whether further delays
in coming forward with genuine conservation
measures are allowed in a non-compliance
context
- Article 6(2) HD is to be interpreted as a strict
obligation of result, which is applicable from
the moment of designation of the Natura 2000
site
- Continued exceedances of N-critical loads
might compromise the effectiveness of the fu-
ture nature management actions
- Some of the additional reduction actions will
only take effect throughout the coming years
and thus not avoid short-term deterioration
- Given the delays linked to some of the nature
management measures, the availability of new
development room should have been made
subject to the materialization of the beneﬁcial
effects on the terrain
- When granting permits under Article 6(3) HD
a strict application of the precautionary princi-
ple is required
- According to EU courts appropriate assessment
cannot anticipate on the beneﬁcial effects of
future nature management measures
- Nature management measures aimed at com-
pensating deﬁnitive harm to existing habitats
are to be tagged as ‘compensation measures’,
that only come into play in the context of Arti-
cle 6(4) HD (derogation clause)
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6.2. Sufﬁcient guarantees to avoid further deterioration by ongoing
development?
Also the PAN's ambition to avoid further deterioration of the Dutch
Natura 2000 sites due to the cumulative effects of past and ongoing N
deposition, which is seminal to provide additional room for develop-
ment, appears challengeable in some respects. On paper, the ambitions
of the PAN seem to ensure full compliancewith the obligation for results
contained in Article 6(2) HD. The ecological assumptions are also sup-
ported by the appropriate assessment accompanying the PAN, which
is based on the advice of ecological experts (Dienst Landelijk Gebied,
2015b). However, already back in 2012, the Dutch Council of State
voiced some concerns as to the observance of the standstill obligation
which is enshrined in Article 6(2) HD (Dutch Council of State, 2012).
More fundamental are the persisting doubts surrounding the effec-
tiveness of habitat restoration measures, not only in general (van
Teeffelen et al. 2014; Curran et al., 2014) but also in the speciﬁc context
of mitigating the adverse effects of N deposition. The Dutch recovery
strategies are based on ground-breaking and extensive research on
the effectiveness of ecological strategies to mitigate N impacts (Smits
and Bal, 2012). Moreover, given the fact that in some instances site-spe-
ciﬁc conservation objectives do not require non-exceedance of critical
loads and recovery actions might allow the realization of the good con-
servation status in the long run, more leewaymight indeed be available
for a more reconciliatory approach.
However, the available literature indicates that on-site habitat man-
agement measures to reduce N deposition on terrestrial habitat might
be successful in some instances but may also lead to unintended conse-
quences (Stevens et al., 2013; De Schrijver et al., 2013). For instance,
Stevens concluded that recovery from N deposition is a slow process,
in which a lot of substantial delays need to be taken into account, rang-
ing from a few years to several decades (Stevens, 2016). For now, a sub-
stantial amount of scientiﬁc uncertainty exists with respect to the
reversibility of adverse N deposition effects (Hicks et al., 2011). Particu-
larly relevant for theNetherlands is the fact that continued exceedances
of critical loads, despite reduction in emissions, are likely to constitute a
prominent barrier for recovery (Stevens, 2016; De Keersmaeker et al.,
2015; Brouwer et al., 2009). Likewise, some authors suggest that the
critical load values, which are used by the Dutch government when es-
tablishing the PAN, might still be too high (Kooijman et al., 2016;
Wilkins et al., 2016). Given the fact that, at least at some Dutch Natura
2000 sites the levels of N deposition have not signiﬁcantly dropped
throughout the past ten years, it is thus not unlikely that at least a sub-
stantial part of the purported recovery strategies might turn out to be
not as effective as expected and thus more reluctance in creating
room for additional development throughout the ﬁrst years should
have been warranted (Natuurmonumenten, 2015).
A second cautionary remark is in order given the fact that the recov-
ery strategies are also indirectly used to mitigate the adverse effects of
the ongoing depositions that are further authorized under the PAN. In
view of the recent case-law developments before the CJEU, legal doubts
remain as to whether all restoration measures that are included in the
PAN are eligible as protection measures in view of Article 6(2) HD
(CJEU, 2016b). In this respect, it is important to bear inmind that several
natural habitats, such as peatlands, do not necessarily require further in-
tensive management and restoration measures in order to achieve a fa-
vorable conservation status. Moreover, in some instances, N removal
measures can give rise to other unintended negative environmental ef-
fects (Vangansbeke et al., 2015). It must be avoided that, in a quest for
more room for economic development in the vicinity of Natura 2000
sites with high levels of N deposition, restoration measures are imple-
mented at sites where there is no immediate need for additional nature
management measures (Natuurmonumenten, 2015). In the absence of
such restraint, the additional recovery strategies might, rather paradox-
ically, lead to further environmental degradation in some speciﬁc
instances.
Admittedly, the PAN has provided some additional safeguards to
avoid ‘worst-case-scenarios’. For instance, the competent authorities
have been accorded additional instruments to take action whenever
monitoring results would reveal that the ongoing degradation still con-
tinues (Dutch Government, 2015b). In such instances, the PAN obliges
the competent authorities to revise themeasures already implemented,
to consider additional source-based or restoration measures or, ulti-
mately, to temporarily adjust the room for development that had been
allocated for future economic activities in the immediate surrounding
of the N-affected Natura 2000 sites. This again underlines the adaptive
management logic underpinning the PAN.Moreover, the roomavailable
for the development of non-priority projects is to be distributed in a
gradual manner. At most 60% of the room for development will be allo-
cated in the ﬁrst three years after the entry into force of the PAN. The al-
located room for development for the second three-year time-slot can
also be adjusted on the basis of intermediary monitoring results
(Dutch Government, 2015b). The above notwithstanding, the question
arises whether these measures are formulated strictly enough to rule
out further degradation. No comprehensive intermediary assessment
obligations are in order throughout the ﬁrst period of 6 years, which
might stand at odds with the strict wording of Article 6(2) HD (CJEU,
2016a).
While the predictions of the comprehensive assessment appear ro-
bust, the predicament of many N-affected habitats calls for additional
restraint. It might be doubtful whether the adjustment clauses, if
properly enforced, will produce the necessary mitigating effects in the
short run. Given the many delays to be taken into account when
implementing nature managements measures, an approach whereby
no or only limited room for development is distributed awaiting the
ﬁrst results of the recovery strategies or, at least, the actual implemen-
tation of the measures in the ﬁeld, might have been better reconcilable
with Article 6(2) HD (Van der Feltz, 2015; Schoukens, 2015).
Under the current approach, the new developments are tolerated
pending the implementation of the recovery strategies. That might be
reasonable since additional N deposits might not immediately affect
vulnerable habitats. However, in a scenario where the purported reduc-
tion and restorationmeasures will not turn out as effective as expected,
the room for development already allocated risks exacerbating the de-
plorable status of many N-sensitive habitats in the Netherlands even
further. In its recent case-law regarding theWater Framework Directive
(Water Framework Directive, 2000), the CJEU again underscored the
duty of a Member State to avoid any further deterioration of a body of
surface water whose quality element is already in the lowest class
(CJEU, 2015). In the absence of any clear-cut provision allowing for ro-
bust participation of the wider public during the monitoring procedure,
the question remains whether the competent authorities will feel com-
pelled enough to ensure the continuing effectiveness of the PAN and
thus averting further degradation.
6.3. New developments: anticipating on future beneﬁcial effects vs the pre-
cautionary principle?
A ﬁnal potential shortcoming of the integrated approach is linked to
the ﬂexible approach tomitigation under Article 6(3) HD in the context
of the authorization process for new economic activities. One of the
basic premises of the PAN is that the source-related reduction efforts
and the area-oriented recovery strategies, upon which the room for ad-
ditional economic development is based, can indirectly serve as mitiga-
tion when authorizing new economic activities. In order to avoid a
negative outcome of the Article 6(3) HD assessment procedures at pro-
ject level, the PAN anticipates the beneﬁcial effects linked to the reduc-
tion and restoration measures.
The many uncertainties surrounding the effectiveness of nature
management measures in recovering N-affected habitats from past
excessive N loads demonstrate that the PAN rationalemightwell under-
cut the precautionary approach underpinning the Article 6(3) HD
7H. Schoukens Biological Conservation xxx (2017) xxx–xxx
Please cite this article as: Schoukens, H., Nitrogen deposition, habitat restoration and the EUHabitats Directive:moving beyond the deadlockwith
the dutch programmatic nit..., Biological Conservation (2017), http://dx.doi.org/10.1016/j.biocon.2017.02.027
-265-
assessment procedures (CJEU, 2013). Moreover, the CJEU clariﬁed in its
2014 Briels ruling that beneﬁcial effects linked to future habitat restora-
tion measures cannot be taken into account as mitigation at project
level when they do not directly avoid intermediate damage to protected
habitats. In addition, anticipating the effects of future reduction and, in-
directly, restoration actions in an appropriate assessment stands at odds
with the precautionary principle underpinning Article 6(3) HD accord-
ing to the CJEU (CJEU, 2014b; Schoukens and Cliquet, 2016).
This standpoint was reinvigorated by the CJEU in its subsequent ju-
risprudence. In its 2016 Saeftinghe ruling, the CJEU reiterated this strict
rationale in the context of a port management strategy which made
the construction of new port facilities at protected sites contingent on
the prior realization of new offset areas. Even so, in the Court's view,
the offset measures could only be taken into account as ‘compensation’
when applying the derogation clause (Article 6(4) HD) since their ef-
fects had not yet materialized at the time of the approval of the spatial
development plan (CJEU, 2016b). Along those lines, it might be put for-
ward that the reduction efforts and restoration measures provided in
the PAN, the effects of which have not yet materialized in the ﬁeld at
the time when new developments are permitted, can thus only be
taken into account during the permitting procedures, unless application
has been made of the strict derogation clause contained in Article 6(4)
HD (Schoukens, 2015).
A similar rationale also applies to the reductionmeasures, since sev-
eral of the source-related measures have not yet entered into force
(Frins, 2016). In view of the outcome of the 2016 Saeftinghe proceed-
ings, even the monitoring and adjustment clauses included in the PAN
would not avoid the qualiﬁcation of the measures as compensation,
given the rigid approach of the CJEU as tomonitoring in the speciﬁc con-
text of Article 6(3) HD (CJEU, 2016b). The Dutch government has refut-
ed this criticism by pointing out that, under the PAN-approach, it is
scientiﬁcally guaranteed that no further signiﬁcant damage will be
inﬂicted upon the N-sensitive habitats that are located at the enlisted
Natura 2000 sites (Dutch Government, 2015a, 2015b). It is assumed
that recovery strategies will be successful in creating resilient habitats,
which are capable of absorbing the additional levels of N deposition
accounted for under the PAN. Hence, according to this view, no addi-
tional damage is to be inﬂicted upon protected habitats. Moreover, it
is also legally guaranteed that the competent authorities will effectively
implement the listed restoration measures (Dutch Government,
2015a). Be that as it may, the narrative underpinning the Dutch PAN re-
mains challengeable in light of the strict preventative rationale which is
present in the recent case-law of the CJEU. Moreover, in several of the
adopted recovery strategies, it has been explicitly acknowledged that
the proposed active restoration measures have never been tested out
before, underscoring the scientiﬁc uncertainty as regards their effective-
ness (Commissie voor de milieueffectrapportage, 2015). The recent
case-law developments at both EU and national level hint at a more re-
stricted approach to mitigation under Article 6(3) HD (Boerema, 2014),
which might substantially limit the room for permitting new develop-
ments under the PAN if the positive effects fail tomaterialize in the ﬁeld.
7. Conclusions
The intersection between atmospheric N deposition and nature con-
servation is becoming increasingly relevantwithin the context of EU en-
vironmental policy. The Dutch PAN 2015–2021 implements a more
conciliatory and all-inclusive regulatory approach of the N threat in-
stead of the antagonistic approach that prevailed in recent court cases.
To some extent, the integrated approach represents a more sensible,
cost-effective and long-term solution to the difﬁcult relationship be-
tween N deposition and Natura 2000. It might bolster societal support
for active restoration measures which would, in the absence of such a
programmatic approach, perhaps not be politically realistic.
Notwithstanding the large potential of the PAN, the concrete imple-
mentation of this reconciliatory approach is giving rise to a signiﬁcant
number of legal objections. Considering the continued exceedances of
N critical loads in the Netherlands, there exists a substantial risk that
the Dutch PANwill transform into an ‘ecological black box’, with limited
transparency and participation, inadequate enforcement and relatively
modest ecological achievements in the ﬁeld. The many uncertainties
and unavoidable time-lags surrounding the adequacy of future reduction
actions and active restoration measures in the context of elevated levels
of N deposition should call for more reluctance in this regard. Allowing
an immediate and direct trade-off between active restoration efforts
and economic development might not only undermine the preventative
rationale underpinning theHDbut also, depending on the outcome of fu-
ture litigation, lead to increased legal uncertainty for the economic actors
involved. Moreover, it could very well trigger a shift to additional N de-
position on sites with Annex I habitats that are not included in Natura
2000. Either way, it is clear that an adaptive management approach
whereby the room for development would only become available
when the effectiveness of the recovery strategies has been unequivocally
demonstrated, is more in line with EU law. In other words, it must be
warranted that the room for economic development is not abused to
allow further economic expansionwhenmonitoring results point to con-
tinued deterioration. Likewise, it must be avoided that habitat restora-
tion measures are implemented in habitats which, from an ecological
point of view, are not in need of additional restoration efforts. More ro-
bust provisions on public participation during the monitoring stages
might be instrumental to ensure the adequacy of the PAN.
Conclusively, it is apparent that the futuremonitoring results will be
decisive for the survival chances of the integrated approach. Whenever
scientiﬁcﬁndings reveal the PAN is not capable of reducingNdeposition
levels and reversing ongoing deterioration, the additional room for de-
velopment might quickly evaporate and additional legitimacy issues
will undoubtedly arise. A ruling in which the liberal underpinnings of
the PAN are overturned, might lead to additional legal uncertainty for
the actors involved, which is precisely the one thing the PAN aimed to
avoid. On a more general level, disappointing monitoring results in
the coming years could further undermine the legitimacy of the PAN.
For, as such, the PAN assumes that additional reduction and restoration
actions will prove sufﬁcient to justify the consolidation and expansion
of intensive agriculture and livestock farming in the Netherlands rather
than opening the political and societal debate on the acceptability of the
major environmental pressures linked to the industrialization of inten-
sive pig farming. The future results in the ﬁeld will therefore determine
whether the choice to ignore the proverbial elephant in the room – i.e.
the continuous focus on intensive agriculture in regions which already
suffer from signiﬁcant environmental pressures – is justiﬁed in the
long run (Bos et al., 2013). Indirectly, this article can thus also serve as
an illustration of how the agricultural intensiﬁcation in countries such
as the Netherlands and Belgium might have reached its legal limits.
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A B S T R A C T
Strict regulations, such as the EU Nature Directives, remain pivotal for halting the downward spiral for some
protected species. In recent years, though, it has become clear that nature protection rules, are also generating
perverse incentives, especially when rigidly applied to areas that have already been transformed by human use,
such as agricultural land, quarries and port sites. With the arrival of novel incentive concepts, such as temporary
nature in several EU Member States, an unprecedented window of opportunity exists to reframe current nature
protection rules. Temporary nature fosters private landowners, ranchers and project developers to actively
participate in the recovery of endangered species, also in urban and industrial environments. In return for
allowing nature to develop on their undeveloped and vacant lands, the project developers are provided with the
legal guarantee that they can still subsequently develop their lands at a later stage. These newly founded con-
servation policies, which are increasingly endorsed by stand out as striking illustrations of the recently emerged
branch of reconciliation ecology, since they aim at increasing biodiversity by opting for win-win scenarios in
human-dominated landscapes. It is concluded that a more reconciliatory approach towards nature conservation,
which goes beyond the ambit of protected areas, can serve as a catalyst for biodiversity recovery across the wider
landscape. Further research will need to underpin whether the ambitious presumptions with regard to these
well-intentioned and innovative approaches to nature conservation are justiﬁed.
1. Introduction
Restrictive environmental legislation such as European Union’s
Habitats and Birds Directives (Birds Directive, 2009; Habitats Directive,
1992), which protect endangered species and habitats, is widely con-
sidered as a key tool to stave oﬀ the ongoing biodiversity decline
(Schoukens and Cliquet, 2016; Chapron et al., 2014; Donald et al.,
2007). As is the case in other parts of the word, however, biodiversity
within the European Union (EU) is suﬀering from a major decline over
the past decades (Petrovan and Schmid, 2016; European Environment
Agency, 2015). In the past few years, though, the prohibitive nature of
the EU Nature Directives is being singled out by some authors as one of
the main causes for the limited success of the nature protection eﬀorts
so far (Kistenkas, 2013). Whereas all too harsh criticism on the alleged
rigidity of the protection rules appears to be misplaced in view of the
poor enforcement of the EU Nature Directives in several Member States
(Milieu Ltd. et al., 2016; López-Bao et al., 2015), the implementation of
the protection rules might still yield counterproductive results in some
contexts.
Especially in the EU Member States with a relatively low im-
plementation deﬁcit (Beunen and Duineveld, 2010), the tight applica-
tion of the EU Nature Directives is giving way to perverse incentives in
terms of the management of fallow plots of lands which are to be
economically developed in the years to come (Schoukens, 2011). Since
the accidental presence of protected species on a parcel of land is
capable of eﬀectively impeding a further economic development
thereof, even when the project zone is not as such located within the
boundaries of a protected Natura 2000 site (Schoukens and Bastmeijer,
2015), project developers have, understandably, grown weary of
opening up their lands for nature conservation measures. At the same
time, though, recent research revealed that in the Netherlands alone, an
impressive 30.000–40.000 ha of land lie fallow awaiting their re-
sidential, infrastructural or industrial destination in accordance with
the applicable zoning plans (Gies and Agricola, 2015). And while the
necessary caution is in order when drawing precise conclusions from
such ‘raw ﬁgures’, especially given the fact that national spatial plan-
ning policies are inevitably in ﬂux and no concrete indications are
provided about the factual reference situation in situ, a similar picture
http://dx.doi.org/10.1016/j.landusepol.2017.05.018
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plementation deﬁcit (Beunen and Duineveld, 2010), the tight applica-
tion of the EU Nature Directives is giving way to perverse incentives in
terms of the management of fallow plots of lands which are to be
economically developed in the years to come (Schoukens, 2011). Since
the accidental presence of protected species on a parcel of land is
capable of eﬀectively impeding a further economic development
thereof, even when the project zone is not as such located within the
boundaries of a protected Natura 2000 site (Schoukens and Bastmeijer,
2015), project developers have, understandably, grown weary of
opening up their lands for nature conservation measures. At the same
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emerges in other Member States, such as Belgium (Flemish Region)
(Tritel et al., 2012).
Notwithstanding their location in urban or industrial zones, such
undeveloped lands might be able to support indigenous biodiversity
due to their structural or functional resemblance to natural ecosystems
(Lundholm and Richardson, 2010). Yet precisely the fear of a future
deadlock scenario when developing these sites culminated in the im-
plementation of management practices primarily aimed at pre-emp-
tively destroying habitat to prevent protected species from occupying it
in a later stage at all cost. For instance, intensive mowing, the use of
pesticides and fencing practices, directed at avoiding the establishment
of valuable natural habitats and excluding protected species from land
which is awaiting further development, are becoming increasingly
popular amongst project developers and landowners (Schoukens, 2015;
Paulich, 2010). At present no exact data are currently available to de-
monstrate that these bad practices go beyond anecdotal evidence. Still
it remains undeniable that opening up these temporary available lands
to nature might help to halt the further biodiversity loss within the EU,
as demanded by the EU’s 2020 biodiversity targets (European
Commission, 2011a). Given the increasing importance of urban and
industrial environments for the preservation of several endangered
species (e.g. the Fen Orchid (Liparis loeselii), the Natterjack Toad (Bufo
calamita) and the Common Tern (Sterna hirundo)) and ordinary biodi-
versity (Lundholm and Richardson, 2010), missing out on those op-
portunities for extra nature conservation actions because of the fear of
additional land use restriction is no longer an option.
In order to foster conservation eﬀorts on these undeveloped lands,
the Dutch government started to promote an innovative and pragmatic
policy approach towards temporary nature development on un-
developed lands in 2007 (Reker and Braakhekke, 2007). This novel
conservation policy allows temporary habitats to autonomously de-
velop and be used by protected species without there being a need to
carry out additional compensation or mitigation measures when the
lands are subsequently economically developed. At the heart of this
approach is the position that future conservation actions are balanced
with providing the project developers additional legal guarantees for
future economic development. In doing so, such new policy approaches
stand out as a remarkable example of reconciliation ecology, aimed at
creating win–win scenarios for ‘wandering’ nature in human-dominated
landscapes (Couvet and Ducarme, 2014; Rosenzweig, 2003).
An important question, however, is whether such innovative con-
servation policies are in line with the strict protection duties included in
the EU Nature Directives, which seem to leave little room for deroga-
tions for damaging planning developments. In a ﬁrst section of this
article, the legal and policy context in which these more reconciliatory
conservation strategies have emerged are outlined. Subsequently, the
ecological and legal underpinnings of the recent policy developments,
which have also been followed up in other Member States, such as
Belgium (Flemish Region) and the United Kingdom (Natural England,
2016; Schoukens, 2015), are examined more in detail. In a ﬁnal section,
the use of temporary nature is critically assessed in light of the ap-
plicable legal standards and possible other relevant policy considera-
tions. The potential strengths and weaknesses of the instrument are
outlined.
2. Methodology
Starting from the legal texts of the EU Nature Directives and their
practical implementation in project development cases, this article
analyzes the most prominent scientiﬁc literature, oﬃcial reports, gui-
dance documents, a selection of the relevant administrative practices,
judicial decisions and relevant academic output on the topic of tem-
porary nature. The main purpose of this article is twofold. First, it aims
to analyse the main legal and policy-related context in which the recent
collaborative approaches to nature conservation, such as temporary
nature development on private lands, have come to surface. Second, it
outlines and critically assesses the ecological and legal rationale of the
concept of temporary nature as well as the opportunities and possible
risks that are associated therewith.
The bulk of the subsequent analysis zooms in on the recently
emerged policies to boost nature conservation actions on private lands
that currently lack a protected status and await further development or
may be subject to staged developments, such as quarries and mines.
Since the Netherlands and, to a lesser extent, Belgium (Flemish Region)
have to be seen as frontrunners in ﬁnding regulatory solutions to
overcome deadlock scenarios (Schoukens, 2011; Woldendorp, 2009),
the article’s main focus will be on the regulatory practices in these two
EU Member States. These practices are discussed in view of the current
challenges for nature conservation law. Possible answers to some of the
major deﬁciencies are pondered in the ﬁnal section of this article.
However, since some of these recent regulatory developments, aimed at
a better alignment nature conservation strategies with future develop-
ment plans, have been preceded by similar policy approaches in the
United States (Bean et al., 2001; Kishida, 2001), concise references are
also made to more collaborative policies within the context of the U.S.
nature conservation laws, such as the so-called ‘safe harbor agreements’
(Trainor et al., 2013; Bean, 2001). This allows the article to take a
broader approach to a situation of dynamic biodiversity in urban and/
or industrial environments.
While the broader policy and ecological context in which these in-
novative, regulatory instruments have been drafted and developed is
tackled throughout the analysis, the article’s approach is essentially a
legal one, in which the compatibility of these novel incentive me-
chanisms with the EU Nature Directives is looked into, among other
things. This approach is justiﬁable in light of the fact that the stringent
application of the applicable legal standards as to nature protection are
key to understand the need for more reconciliatory approaches in the
ﬁrst place. The relevant rulings of the Court of Justice of the EU (CJEU,
before 2009: ECJ), which is principally tasked with interpreting the EU
Nature Directives and ensuring its equal application across all EU
Member States, are given a prominent place in this analysis, given their
major impact on the development of national practice and case-law.
However, on a higher level, this paper also aims to address the major
policy risks and uncertainties that are inherently tied to the use of
concepts such temporary nature are outlined, even those that are lo-
cated outside the strict legal sphere. As the Dutch approach to tem-
porary nature has only recently entered into force, this paper does not
aim to extensively review its concrete application in the ﬁeld. Nor does
it target an exhaustive review of the potential ecological shortcomings
of the more lenient approaches to temporary nature.
3. Command and control: a focus on what is bad for nature?
The EU Nature Directives are widely regarded as one of the hall-
marks of EU environmental law (Born et al., 2015; Wandesforde-Smith
and Watts, 2014; Jones QC, 2012). In essence, both Directives require
EU Member States to take measures to maintain or restore natural ha-
bitats and wild bird and animal species listed in the Annexes to the
Nature Directives to a favourable conservation status. In order to
achieve the main objectives of the EU Nature Directives, which have
been reinforced by the 2020 EU Biodiversity Strategy (European
Commission, 2011a), they lay down a set of robust protection and re-
storation duties. By and large, the protection schemes contained by the
EU Nature Directives heavily rely on a so-called ‘command and control’-
approach, whereby activities that might signiﬁcantly impair protected
habitats or species should be principally prohibited, unless they are
covered by a speciﬁc derogation.
3.1. Area protection (Natura 2000): strict scrutiny for unsustainable project
developments
The ‘ﬁrst pillar’ of the Habitats Directive requires the Member States
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to conserve or, as the case may be, restore the threatened and en-
dangered habitats and species which are listed in Annexes I and II of the
Habitats Directive by the establishment of an ecological network of
protected areas. Along with the Special Protection Areas (SPAs), that
are already selected and designated under the Birds Directive, the
Special Conservation Areas (SACs) make up the Natura 2000 Network,
an EU-wide ecological network of protected sites which at present
covers approximately 18% of the EU’s land area.
Articles 6(3) and (4) seek to pre-empt damage being done to Natura
2000 sites or to minimize that damage. And while these articles not
necessarily put a general ban on economic activities within a Natura
2000 context (CJEU, 2011), the exclusive ecological focus of the sub-
stantive assessment procedures that need to be complied with con-
siderably limits the leeway for planning authorities when issuing per-
mits for potential harmful development in the context of a Natura 2000
site. Articles 6(3) and (4) of the Habitats Directive apply to new plans
and projects liable to adversely aﬀect the protected natural values
(CJEU, 2016a; CJEU, 2011), even if planned or located outside a Natura
2000 site. The competent national authorities can only authorize plans
or projects if conclusive evidence is produced which showcases that
they will not adversely aﬀect the integrity of the Natura 2000 site (ECJ,
2004). As a matter of principle, unsustainable development projects
will have to be rejected if they do not pass this signiﬁcance test (CJEU,
2014; ECJ, 2004).
Under the derogation clause provided by Article 6(4) of the Habitats
Directive, development can still go ahead, provided that there is no
alternative solution, that it is necessary for imperative reasons of
overriding public interest and that all compensatory measures neces-
sary to ensure the overall coherence of the Natura 2000 Network are
taken (McGillivray, 2012). In spite of the more lenient practices until
now (Krämer, 2009), these three cumulative derogation conditions
principally need to be interpreted in a restrictive manner (CJEU, 2016a;
CJEU, 2012).
3.2. Strict species protection: restrictions beyond protected sites?
The ‘second pillar’ of the EU Nature Directives sets out a strict
protection regime for threatened species included in Annex IV and is of
even bigger importance here. This protection scheme has a wide terri-
torial scope since it has to be applied both inside and outside areas
which enjoy a protected status under EU or national law (European
Commission, 2007). Also, it is more focused on the protection of in-
dividual specimens of species than on the preservation of the wider
population of the said species, as is the case in the context of a protected
Natura 2000 site, which might lead to even more scrutiny for new
project developments (European Commission, 2007). Article 12(1) of
the Habitats Directive, among others, prohibits a wide myriad of
harmful activities with respect to the protected species listed in Annex
VI(a). Article 12(1)(d) of the Habitats Directive also speciﬁcally pro-
hibits the deterioration or destruction of the breeding grounds or
resting places of these endangered species (Schoukens and Bastmeijer,
2015; ECJ, 2006).
In its case-law, the CJEU steadfastly highlighted the broad range of
the said protection duties, pointing out that lawful land use actions,
such as agriculture, forestry and recreational activities are also en-
compassed and, as the case may be, might be restricted if interfering
with individual specimens of protected species (CJEU, 2011; ECJ,
2002). The EU judges have held that the protection rules oblige the
Member States to contemplate active conservation measures, which can
take the shape of species action plans and reintroduction schemes (ECJ,
2007CJEU, 2011).
As is the case with Article 6(4) of the Habitats Directive, Article
16(1) of the Habitats Directive grants some margin to bypass the strict
protection if the development meets a set of strict derogation
conditions. However, in order to be eligible for a derogation, an
harmful activity or project needs to fulﬁl three cumulative conditions:
• there is no satisfactory alternative;
• the derogation is not detrimental to the maintenance of the popu-
lations of the species concerned at a favourable conservation status
in their natural range; and
• the derogation is necessary to serve one or more of the interests
exhaustively listed in the ﬁrst paragraph of Article 16.
The absence of a satisfactory solution requirement is restrictively
enforced at EU level (ECJ, 2005). Derogations thus only should be
considered as a last-resort option and cannot be presented as a one-size-
ﬁts-all solution for private development projects, which mostly do not
qualify as imperative reasons of overriding public interest (Schoukens
and Bastmeijer, 2015). The projects at issue must be both ‘public’ and
‘overriding’, which means that it must be of such importance that it can
be weighed up against the Habitats Directive’s objective of the con-
servation of natural habitats and wild fauna and ﬂora. On the whole,
some impairments to protected species might still be acceptable if they
are related to a major infrastructure project, such as the construction of
windfarms. Yet it needs to be established that no other satisfactory al-
ternatives are in order and the necessary mitigation and/or compen-
sation measures are implemented (Schoukens and Bastmeijer, 2015;
European Commission, 2007).
3.3. Increasing criticism: deadlock scenarios and obstacle courses?
As noted above, the increasingly legalist interpretation of the pro-
tection schemes contained in the EU Nature Directives was criticized by
some for giving rise to an outdated and dogmatic approach towards
nature conservation, which is inapt to initiate the much-needed shift
towards more nature restoration and recovery eﬀorts on private lands
(Kistenkas, 2013; Woldendorp, 2009). This criticism might be partially
valid although it seems inappropriate in view of the many im-
plementation deﬁcits that still are noted in the context of the EU Nature
Directives (Leemans, 2017; European Commission, 2016).
Moreover, denying permits for unsustainable projects is but a cor-
ollary of more stringent environmental regulations, which logically aim
at halting ongoing biodiversity loss linked to new developments
(Schoukens, 2017). In reality, only few plans and projects have actually
been cancelled on the basis of arguments explicitly linked to the EU
Nature Directives (Zijlmans and Woldendorp, 2014).
That said, it cannot be denied that a shifting and more stringent
attitude towards a better enforcement of the EU Nature Directives can
be detected at national level (Schoukens and Bastmeijer, 2015).
Throughout the past years, the application of the EU Nature Directives
in the context of economic developments was increasingly framed as an
obstacle course in some Member States (Wandesforde-Smith and Watts,
2014; Jones QC, 2012). Accordingly, there might exist a legitimate
cause for concern on the part of some project developers (Zijlmans and
Woldendorp, 2014, Schoukens and Cliquet, 2014), especially in
Member States which are characterized by a relative strict im-
plementation of EU environmental directives, such as the Netherlands,
Belgium and Germany (Woldendorp, 2009; Beunen and Duineveld,
2010).
This evolution towards more stringency is most poignantly illu-
strated by the national case-law developments with respect to strictly
protected species. In the Netherlands, for example, a 2000 court ruling
sparked mayhem among project developers by stating the potential
presence of the Wild hamster (Cricetus cricetus) as a reason to quash
several spatial planning permits for a cross-boundary industrial estate
(Dutch Council of State, 2000). And while the project eventually went
ahead, it still created the impression that the strict schemes of species
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protection were capable of causing very costly delays for project de-
velopments (Verschuuren, 2000).
In the context of a more recent lawsuit, a local environmental NGO
sued the Dutch government over its refusal to grant Natura 2000 pro-
tection to a site in the Vlissingen Port Area where a colony of protected
spoonbills had settled in the previous years. The Dutch Council of State
eventually dismissed the claims, holding that since the ﬁve most sui-
table areas for the spoonbill in the Netherlands had already been de-
signated, the long-term protection of the plot of land was unnecessary
(Dutch Council of State, 2010). Notwithstanding the eventual positive
outcome of both cases as far as development is concerned, it dawned on
many Dutch business people that simply allowing nature to take over
their temporary available lands might signiﬁcantly hamper their future
development options.
In other Member States as well, an increasing number of collisions
between the protection of threatened species and economic aspirations
made it to the headlines of the national press (George and Graham,
2012). In Belgium, for instance, the planning of a recreational zone was
blocked since the presence of a population of Forest ants (Formica rufa)
had not duly been taken into account throughout the planning proce-
dure (Belgian Council of State, 2013). In the United Kingdom, the Su-
preme Court reasserted that planning authorities need to take into ac-
count species protection law when issuing permits (UK Supreme Court,
2011). By deﬁnition, the prospect of seeing a development project
halted or even delayed for several years because of the presence of two
specimens of an elusive bird species is a bitter pill to swallow, even if
the delay is often partially linked to self-inﬂicted deﬁciencies in permit
applications (Schoukens, 2015).
3.4. Pre-emptive habitat destruction: shoot, shovel and shut up?
As an unwelcome side-eﬀect, the prohibitive approach of many
nature conservation laws seems to punish private landowners which
have species habitats on their land by restricting future development
options, which could give rise to perverse incentives (Bean, 2009). It
has become apparent that heightened compliance with nature protec-
tion rules might also prompt landowners to opt for defensive manage-
ment in order to avoid strict regulatory scrutiny (Paulich, 2010). The
ﬁrst notable examples of unwanted bad management practices were
noted in the context of the 1973 U.S. Endangered Species Act (ESA,
1973), which constitutes the cornerstone of nature conservation law in
the U.S. Throughout the 1990s, several cases were reported in which
landowners threatened to clear-cut their property in order to prevent
protected species from entering the area (Bean, 2009). One of these
practices is dubbed ‘midnight bulldozing’ and entails that when a
landowner or developer is notiﬁed of a species’ imminent listing they
destroy this species’ habitat before its listing. In order to avoid sub-
sequent restrictions, developers may indeed be tempted to ‘shoot,
shovel and shut up’, as it is called by some authors (Paulich, 2010;
Kishida, 2001).
In the Netherlands, intensive mowing and pre-emptive habitat de-
struction have gained traction in harbor areas (Milieu Ltd. et al., 2016;
Woldendorp, 2009). One of the most illustrious examples of the said
practices within the EU is the technique of ‘newt fencing’, which has
gained considerable traction in the United Kingdom throughout the
past decades. It consists of placing a barrier to keep the Great crested
newt (Triturus cristatus), a species strictly protected by the EU Nature
Directives, out of future project sites (Natural England, 2016). In Bel-
gium as well, a notorious illustration was oﬀered by a 2014 ruling of a
Belgian court in which the avoidance practices used by a harbor com-
pany to prevent protected sea gulls from settling on the plots of land
intended for the enlargement of an industrial estate, were declared
lawful since they did not directly interfere with birds that actually
roosted on the sites (Court of First Instance of Bruges, 2014).
4. Temporary nature as a more collaborative instrument for
nature development on private lands: refocusing on win–win
scenarios?
4.1. Towards a safe harbor guarantee for both nature and business: beyond
opposition?
By and large, the recent shift towards this so-called avoidance
management demonstrates that regulatory tools might, at least in some
instances, do exactly the opposite of what is good for the protection of
biodiversity. And while not all of the currently unused or undeveloped
lands might oﬀer additional opportunities for nature conservation, at
least a considerable portion might temporarily function as ‘biodiversity
hubs’. For, whereas it usually takes a number of years before the spatial
destination of such areas is ﬁnally realized, endangered pioneer species,
such as Natterjack toads or Common terns, could in the meantime take
advantage of such private land. By allowing protected species to settle
on these lands private landowners might proactively contribute to the
recovery of many species. In order to spur win–win scenarios in the
ﬁeld, a more collaborative approach has emerged aimed at rewarding
private landowners for habitat conservation and restoration on their
lands instead of punishing them (Paulich, 2010; Bean, 2009).
With the arrival of the so-called ‘safe harbor agreements’ in the mid-
1990s in the U.S., a novel policy instrument was ﬁnally available to
encourage habitat restoration and conservation amongst landowners,
who do not necessarily want to develop their land in the short run but
want to reserve the right to do so at a later point in time (Trainor et al.,
2013; Kishida, 2001). According to the U.S. Federal Fish &Wildlife
Service’s Policy document (FWS) ‘A safe harbor agreement is a volun-
tary agreement involving private or other non-Federal property owners
whose actions contribute to the recovery of species listed as threatened
or endangered under the Endangered Species Act’ (FWS, 1999).
Under a safe harbor agreement landowners who voluntary use their
property for the beneﬁt of species will, in return, be provided with a
‘safe harbor guarantee’, implying that no additional conservation
measures will be imposed on their lands, even if the number of threa-
tened or endangered species grows as a result of the actions of the
landowner. The ﬁrst safe harbor agreements were concluded in the U.S.
back in 1995. The Policy itself only became oﬃcially eﬀective ac-
cording to the Federal Register of June 1999 (FWS, 1999).
In exchange for additional recovery actions, the participating
landowners are now able to receive formal assurances that no addi-
tional restrictions will be imposed if the number of species increases
through the landowner’s actions (Bean, 2009). The landowner or
farmer may, at the end of the agreement period, return the enrolled
property to the baseline conditions that existed at the start of the safe
harbor agreement.
4.2. Temporary nature as safe haven for pioneer and other species: stepping
stones in a highly urbanized landscape?
In the past decade, more strategic and consensus-driven approaches
towards mitigation also found their way in the context of planning
permitting procedures in the EU. However, both national courts and the
CJEU have signiﬁcantly curtailed the room for manoeuvre for win–win
scenarios if not implemented within the context of the strict require-
ments set out by the derogation clauses.
Recent case-law evolutions indeed showcase that robust restoration
programs cannot be used as a free ticket to align harmful project de-
velopment with the EU Nature Directive if the sequence of the miti-
gation hierarchy has not been strictly complied with (CJEU, 2016b;
CJEU, 2014; Schoukens and Cliquet, 2014). Yet the increased scrutiny
did not hold back some Member States to produce more innovative and
ﬂexible policy approaches aimed at fostering biodiversity actions in
areas that are awaiting the realization of their spatial destination.
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4.2.1. Temporary nature as a solution to a bothersome legal conundrum
In order to solve the ever-recurring legal conundrum between
ecology and economic development, the novel concept of ‘temporary
nature’ has emerged within several EU Member States (Schoukens et al.,
2010; Reker and Braakhekke, 2007). At the outset, temporary nature
was ‘inadvertedly’ used in the wider context of harbor managagement.
More than 10 years ago, several spatial development strategies for
harbor areas already included a concise reference to temporary nature
within the planning prescriptions in the Flemish Region (Belgium)
(Schoukens et al., 2010). Furthermore, some of the compensations and
oﬀsetting measures that were required for earlier harbor expansion in
the Port of Antwerp have also been explicitly qualiﬁed as ‘temporary
nature’, implying that they could be removed if other oﬀset sites be-
come available (Schoukens et al., 2010) However, the ﬁrst compre-
hensive approach towards temporary nature outside the context of
existing project developments, was ‘invented’ in the Netherlands in
2004 and ﬁrst published in 2005, with the Dutch policy makers re-
asserting the novel conservation technique in oﬃcial policy notes in
2007 (Reker and Braakhekke, 2007). The concept of ‘temporary nature’,
which bears some resemblance to the above-mentioned safe harbor
agreements, explicitly targeted nature development on lands that had
been set aside for future economic development (Schoukens, 2011).
In a similar manner as the safe harbor agreements in the U.S., the
new policy approach grants the project developer or operator the op-
portunity to allow temporary habitats to develop within the future
working areas, such as quarry extension zones. The basic rationale of
temporary nature is to grant derogations from the requirements on
strict species protection before endangered species take over the con-
struction lands, sand heaps or the recently reclaimed lands in coastal
zones or port areas in exchange for conservation beneﬁts (Woldendorp,
2009; Woldendorp and Backes, 2006). Even so, the safe harbor agree-
ments seem to have a wider material scope, since they also target
ranchers and farmers, whereas temporary nature, as it has been de-
veloped in the Netherlands, focuses more on project developers and
port authorities. The idea is that, even if the project developer or
landowner is allowed to remove the species which have settled in the
meantime, nature will beneﬁt from the temporarily available spaces.
In literature the legal assurances that are provided are dubbed
‘derogation in advance’ (ontheﬃng vooraf) or ‘single act’ derogation
(éénhandelingsontheﬃng). It provides the landowners with the guarantee
that the future development of the site will still be able to go ahead,
regardless of the possible presence of protected species in the meantime
(Schoukens, 2011; Woldendorp, 2009). Such a derogation can be
framed in the context of a prior agreement between a private land-
owner and the competent authorities or, as the case may be, included in
a wider programmatic approach to nature conservation at area level,
for instance in the context of a port or quarry zone (Natural England,
2016; Schoukens, 2015). Accordingly, the development and the sub-
sequent removal of the nature are being approached as a ‘single act’,
which can be the subject of one application for derogation well before
the removal of the species on the enrolled lands (Reker and Braakhekke,
2007). By doing so, the costs, delays and uncertainties for the devel-
opers are signiﬁcantly reduced.
4.2.2. Basic deﬁnitions and further guidelines
As noted, the Dutch government decided to publish a formal Policy
document on Temporary nature in 2007, containing further practical
guidelines on how to deal with temporary nature (Reker and
Braakhekke, 2007). This guidance was further updated in 2015, in
order to incorporate the more recent lessons drawn from the ﬁrst
practical application of temporary nature on the ground (Economische
zaken, 2015). In other Member States as well, such as Belgium (Flemish
Region) and the United Kingdom, draft proposals for new policies in
order to promote temporary nature on undeveloped lands are currently
circulating which are based upon similar premises (Natural England,
2016; Flemish Government, 2014).
The concept of temporary nature is further delineated in the avail-
able national guidelines regarding temporary nature. For instance, it is
explicitly stipulated in the Dutch Policy document that temporary
nature is to be conﬁned to plots of land that have not been given a green
destination on the applicable land use plans. Temporary nature should
thus remain conﬁned to sites, such as industrial estates, quarry sites or
reclamation zones, the economic planning destination of which is still
waiting to be realized or implemented (Economische zaken, 2015).
Accordingly, the concept is to be excluded in the context of protected
sites aimed at the conservation of permanent nature. The characteristics
of the site concerned should allow temporary nature development to
take place spontaneously, awaiting the implementation of the ﬁnal
planning destination. The explicit focus on currently undeveloped in-
dustrial lands, quarry sites or housing zones sets the concept of tem-
porary nature, as deﬁned in the European policy guidelines, clearly
apart from the safe harbor agreements in the United States. For the
latter policy also explicitly targets privately owned farms, ranches and
forest lands (Kishida, 2001). As of today, however, these areas largely
remain oﬀ chart in the context of the recent policies aiming at tem-
porary nature in the EU (Schoukens, 2015). This is especially so for
strict nature reserves, which are subject to very stringent regulations as
to interferences in protected biodiversity.
Nevertheless, in the updated Dutch Policy document, it has been
reaﬃrmed that opening up undeveloped sites for temporary nature is
also permissible in the context of Natura 2000 sites, at least as long as
the protection duties enshrined in Article 6(3) of the Habitats Directive
are observed throughout the permitting process (Economische zaken,
2015). This is but logical since Natura 2000 sites cannot be equated to
strict nature reserves. Moreover, in many Member States large tracts of
port zones are also designated as Natura 2000 (European Commission,
2011b).
In general, it is required that the applicable spatial destination of the
temporary nature site in question is still waiting to be realized.
Accordingly, the site concerned is only temporarily available for nature
development, which preferably focuses on the settlement of pioneer
species and early species (Reker and Braakhekke, 2007). Still this does
not explicitly require that the baseline condition in the context of
temporary nature is eﬀectively zero in terms of biodiversity. Ad-
mittedly, one might expect this to be the case in the majority of the
situations since the current policies explicitly target vacant lots of land
which await the realization of their future economic destination and
therefore will mostly not harbor a great deal of biodiversity. However,
especially on sites which already host permanent nature, such as port
areas or quarries, some biodiversity values or protected species might
already be present. In such instances, the derogation granted for the
future removal of temporary nature does not allow the landowner to
additionally take away existing natural values since they are included
in the reference scenario.
The Dutch Policy document on temporary nature also sets out sev-
eral guidelines on the procedures and practicalities that need to be
observed when applying the concept of temporary nature. For instance,
it is stipulated that the derogation expires after ten years because Dutch
land use plans can only be established ten years in advance. Most im-
portantly, though, and in sharp contrast with the safe harbor approach
in the United States, no strict nature management actions are required
under the recent temporary nature policies. Although the participating
landowners can obviously choose to implement certain beneﬁcial
management techniques aimed at attracting more pioneer species to the
site, there is no strict legal duty to do so imposed by the applicable
Dutch policy guidelines (Economische zaken, 2015). Only minor re-
storation or development actions are tolerated. Hence, generally
speaking, nature should be able to take its own course on the site
(Economische zaken, 2015). Conversely, the current draft proposal re-
garding temporary nature in the United Kingdom explicitly urges the
participating landowners to establish a management plan (Natural
England, 2016).
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4.2.1. Temporary nature as a solution to a bothersome legal conundrum
In order to solve the ever-recurring legal conundrum between
ecology and economic development, the novel concept of ‘temporary
nature’ has emerged within several EU Member States (Schoukens et al.,
2010; Reker and Braakhekke, 2007). At the outset, temporary nature
was ‘inadvertedly’ used in the wider context of harbor managagement.
More than 10 years ago, several spatial development strategies for
harbor areas already included a concise reference to temporary nature
within the planning prescriptions in the Flemish Region (Belgium)
(Schoukens et al., 2010). Furthermore, some of the compensations and
oﬀsetting measures that were required for earlier harbor expansion in
the Port of Antwerp have also been explicitly qualiﬁed as ‘temporary
nature’, implying that they could be removed if other oﬀset sites be-
come available (Schoukens et al., 2010) However, the ﬁrst compre-
hensive approach towards temporary nature outside the context of
existing project developments, was ‘invented’ in the Netherlands in
2004 and ﬁrst published in 2005, with the Dutch policy makers re-
asserting the novel conservation technique in oﬃcial policy notes in
2007 (Reker and Braakhekke, 2007). The concept of ‘temporary nature’,
which bears some resemblance to the above-mentioned safe harbor
agreements, explicitly targeted nature development on lands that had
been set aside for future economic development (Schoukens, 2011).
In a similar manner as the safe harbor agreements in the U.S., the
new policy approach grants the project developer or operator the op-
portunity to allow temporary habitats to develop within the future
working areas, such as quarry extension zones. The basic rationale of
temporary nature is to grant derogations from the requirements on
strict species protection before endangered species take over the con-
struction lands, sand heaps or the recently reclaimed lands in coastal
zones or port areas in exchange for conservation beneﬁts (Woldendorp,
2009; Woldendorp and Backes, 2006). Even so, the safe harbor agree-
ments seem to have a wider material scope, since they also target
ranchers and farmers, whereas temporary nature, as it has been de-
veloped in the Netherlands, focuses more on project developers and
port authorities. The idea is that, even if the project developer or
landowner is allowed to remove the species which have settled in the
meantime, nature will beneﬁt from the temporarily available spaces.
In literature the legal assurances that are provided are dubbed
‘derogation in advance’ (ontheﬃng vooraf) or ‘single act’ derogation
(éénhandelingsontheﬃng). It provides the landowners with the guarantee
that the future development of the site will still be able to go ahead,
regardless of the possible presence of protected species in the meantime
(Schoukens, 2011; Woldendorp, 2009). Such a derogation can be
framed in the context of a prior agreement between a private land-
owner and the competent authorities or, as the case may be, included in
a wider programmatic approach to nature conservation at area level,
for instance in the context of a port or quarry zone (Natural England,
2016; Schoukens, 2015). Accordingly, the development and the sub-
sequent removal of the nature are being approached as a ‘single act’,
which can be the subject of one application for derogation well before
the removal of the species on the enrolled lands (Reker and Braakhekke,
2007). By doing so, the costs, delays and uncertainties for the devel-
opers are signiﬁcantly reduced.
4.2.2. Basic deﬁnitions and further guidelines
As noted, the Dutch government decided to publish a formal Policy
document on Temporary nature in 2007, containing further practical
guidelines on how to deal with temporary nature (Reker and
Braakhekke, 2007). This guidance was further updated in 2015, in
order to incorporate the more recent lessons drawn from the ﬁrst
practical application of temporary nature on the ground (Economische
zaken, 2015). In other Member States as well, such as Belgium (Flemish
Region) and the United Kingdom, draft proposals for new policies in
order to promote temporary nature on undeveloped lands are currently
circulating which are based upon similar premises (Natural England,
2016; Flemish Government, 2014).
The concept of temporary nature is further delineated in the avail-
able national guidelines regarding temporary nature. For instance, it is
explicitly stipulated in the Dutch Policy document that temporary
nature is to be conﬁned to plots of land that have not been given a green
destination on the applicable land use plans. Temporary nature should
thus remain conﬁned to sites, such as industrial estates, quarry sites or
reclamation zones, the economic planning destination of which is still
waiting to be realized or implemented (Economische zaken, 2015).
Accordingly, the concept is to be excluded in the context of protected
sites aimed at the conservation of permanent nature. The characteristics
of the site concerned should allow temporary nature development to
take place spontaneously, awaiting the implementation of the ﬁnal
planning destination. The explicit focus on currently undeveloped in-
dustrial lands, quarry sites or housing zones sets the concept of tem-
porary nature, as deﬁned in the European policy guidelines, clearly
apart from the safe harbor agreements in the United States. For the
latter policy also explicitly targets privately owned farms, ranches and
forest lands (Kishida, 2001). As of today, however, these areas largely
remain oﬀ chart in the context of the recent policies aiming at tem-
porary nature in the EU (Schoukens, 2015). This is especially so for
strict nature reserves, which are subject to very stringent regulations as
to interferences in protected biodiversity.
Nevertheless, in the updated Dutch Policy document, it has been
reaﬃrmed that opening up undeveloped sites for temporary nature is
also permissible in the context of Natura 2000 sites, at least as long as
the protection duties enshrined in Article 6(3) of the Habitats Directive
are observed throughout the permitting process (Economische zaken,
2015). This is but logical since Natura 2000 sites cannot be equated to
strict nature reserves. Moreover, in many Member States large tracts of
port zones are also designated as Natura 2000 (European Commission,
2011b).
In general, it is required that the applicable spatial destination of the
temporary nature site in question is still waiting to be realized.
Accordingly, the site concerned is only temporarily available for nature
development, which preferably focuses on the settlement of pioneer
species and early species (Reker and Braakhekke, 2007). Still this does
not explicitly require that the baseline condition in the context of
temporary nature is eﬀectively zero in terms of biodiversity. Ad-
mittedly, one might expect this to be the case in the majority of the
situations since the current policies explicitly target vacant lots of land
which await the realization of their future economic destination and
therefore will mostly not harbor a great deal of biodiversity. However,
especially on sites which already host permanent nature, such as port
areas or quarries, some biodiversity values or protected species might
already be present. In such instances, the derogation granted for the
future removal of temporary nature does not allow the landowner to
additionally take away existing natural values since they are included
in the reference scenario.
The Dutch Policy document on temporary nature also sets out sev-
eral guidelines on the procedures and practicalities that need to be
observed when applying the concept of temporary nature. For instance,
it is stipulated that the derogation expires after ten years because Dutch
land use plans can only be established ten years in advance. Most im-
portantly, though, and in sharp contrast with the safe harbor approach
in the United States, no strict nature management actions are required
under the recent temporary nature policies. Although the participating
landowners can obviously choose to implement certain beneﬁcial
management techniques aimed at attracting more pioneer species to the
site, there is no strict legal duty to do so imposed by the applicable
Dutch policy guidelines (Economische zaken, 2015). Only minor re-
storation or development actions are tolerated. Hence, generally
speaking, nature should be able to take its own course on the site
(Economische zaken, 2015). Conversely, the current draft proposal re-
garding temporary nature in the United Kingdom explicitly urges the
participating landowners to establish a management plan (Natural
England, 2016).
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4.3. Ecological underpinnings
It is uncontested that new policies aimed at fostering nature con-
servation on private lands only make sense if they are based on sound
ecological underpinnings. At ﬁrst glance, though, the ecological bene-
ﬁts tied to concepts such as temporary nature or instruments such as
safe harbor agreements appear to be counterintuitive. However, while
not completely alike, both the safe harbor strategies and temporary
nature policies assume that, even if the project developer or landowner
is allowed to remove the species which have settled on the temporarily
available lands, nature will still have beneﬁted from the available lands
for the time being. This is backed up by Dutch ecological research,
which showed that in spite of temporary nature being removed when
the relevant site is developed, it eﬀectively increases the survival
chances of many endangered species. Especially pioneer and early
species, such as the Natterjack Toad and the Common Tern, are ex-
pected to beneﬁt from the availability of more suitable habitats which
are not managed in order to prevent protected species from settling on
it in the ﬁrst place (Stroming and Linnartz, 2006).
Evidently, the eventual destruction of the habitat might have a local
negative impact on non-mobile species present on temporary nature
sites. Yet the overall populations will afterwards never be smaller
compared to a zero-scenario, where the sites would not have been
opened up for temporary nature. Either way natural succession would
eventually also lead to the disappearance of the pioneer and early
species, which are the primary focus of the recent policies within sev-
eral EU Member States, since the habitats on the undeveloped lands
would eventually become less suitable for the species (Stroming and
Linnartz, 2006). Moreover, far-reaching eﬀects on vulnerable mobile
species can be avoided by taking certain mitigating measures at the
time of the removal. For instance, the eventual destruction of the ha-
bitat should not be carried out during the breeding season or breeding
should be prevented immediately before destruction. Translocation to
other more suitable areas might also be contemplated for at least some
species that are less vulnerable for disturbance (Schoukens, 2015).
Most importantly, recent Belgian (Flemish) ecological research has
stressed that temporary nature could be framed in the metapopulation
theory (Gyselings, 2016; Vriens et al., 2013). This ecological theory
underlines the importance of connectivity between seemingly isolated
populations and holds that populations are composed of sub-popula-
tions with dynamic functioning, with some populations facing extinc-
tion whereas other populations increase through the colonization of
new areas (Hanski, 1998). Whereas isolated populations often remain
vulnerable and therefore are unable to safeguard the long-term survival
of a given species, this theory holds that a combination of multiple
populations, which can also include sites with temporary nature, might
be able to provide a more stable equilibrium. When carefully framed
within a metapopulation approach, temporary nature will thus in most
cases lead to an increase of the local populations of pioneer and early
species. Generally speaking, it will improve the connectivity of the
metapopulation network for many vulnerable pioneer species (Vriens
et al., 2013).
Yet there remains the inherent risk that temporary nature leads to a
so-called ecological trap or sink. Ecological traps can be created when
the attractiveness of newly created or restored habitat increases dis-
proportionately in relation to its value for survival and reproduction. By
preferring falsely attractive or poor quality habitat over existing less-
attractive but more qualitative habitat, species might become more
vulnerable (Battin, 2004). Evidently, such eﬀects could also arise in the
context of temporary nature, where new habitats are developing,
sometimes merely because of the absence of harmful human activities
(such as mowing) on sites which will eventually be economically de-
veloped. However, recent research has concluded that the risk of
creating an additional ecological sink by opening up sites for temporary
nature is not distinctly higher when compared with biodiversity in
permanently protected sites (Gyselings, 2016; Vriens et al., 2013).
Moreover, in cases of new permanently created ‘bad habitat’, the
negative eﬀects might even be exacerbated. Still, with the right to re-
turn to the baseline conditions established, an additional sink eﬀect
could be created. In that regard, the applicable policy documents re-
quire mitigating measures to be observed whenever the plot of land is
returned to its original conditions. And if there remains a substantial
risk that an existing population would be redistributed from a habitat
which enjoys long-term protection to a temporary habitat, the compe-
tent authorities ought simply to refrain from entering into agreements
and thus reject the applications for derogation associated thereto
(Schoukens, 2015; FWS, 1999).
Ultimately, the only conceivable hypothesis in which long-term
negative net eﬀects might arise is when the generic nature conservation
policies fall short in setting aside a suﬃcient amount of valuable ha-
bitats for the species that also settle on undeveloped lands which are
enrolled in temporary nature agreements (Gyselings, 2016). Indeed,
one can image instances in which the removal of temporary nature
would lead to the extinction of species that do not have other suitable
patches of habitats to colonize after the removal of temporary nature. In
such a situation, the metapopulation theory might not hold. Even so,
under such circumstances the real cause for decline is not as such linked
to the usage of safe harbor or temporary nature agreements. The lack of
robust nature conservation policy, aimed at protecting and funding
permanent ecological infrastructure in the long run, constitutes the root
cause of the decline of the said species (Stroming and Linnartz, 2006).
4.4. Legal foundations
Merely establishing additional guidelines for nature conservation on
private, undeveloped lands would have little eﬀect if not coupled with
additional measures aimed at providing additional legal certainty for
the participating landowners. From a legal perspective, though, the rise
of these novel policies has led to challenging questions regarding the
alignment of the ﬁnal removal of the protected species after the expiry
of the permit and/or the agreement with the available derogation
clauses.
4.4.1. Little guidance at EU level
Aligning the new policies towards temporary nature development
on private lands with the preventative approach upon which the EU
Nature Directives proved to be particularly challenging (Schoukens,
2011). For one, temporary nature development is not explicitly listed in
the EU Nature Directives as a justiﬁcation ground to deviate from the
strict protection rules for species, nor is it mentioned within the context
of Natura 2000 sites as a reason for derogation by Article 6(4) of the
Habitats Directive.
Moreover, as demonstrated above, the room for granting deroga-
tions in the context of the EU Nature Directives is restricted to cases
where the public interests linked to potentially damaging project
manifestly outweigh the conservation interests linked to the protection
of natural habitat and species (Schoukens and Cliquet, 2016).
Likewise the European Commission does not cite temporary nature
as a clear-cut example in its guidance documents on the EU Nature
Directives, either (European Commission, 2007). Only in its 2011
Guidance on the implementation of the EU nature legislation in estu-
aries and coastal zones does it brieﬂy note that ‘(t)he creation of tem-
porary nature areas should be considered where land dedicated to port
development is temporarily not used for such purpose’ (European
Commission, 2011b). The Commission thereby seemed to suggest that
the management and protection of such land should then be dealt with
in the context of integrated management plans.
Submitting that temporary nature, because of its positive net-ef-
fects, is inherently compatible with the protection duties set out by
Article 12(1) of the Habitats Directive appears to run counter to the
explicit wording of the Habitats Directive. Even when temporary nature
could indeed be framed within the wider objective of the Habitats
H. Schoukens Land Use Policy 67 (2017) 178–189
183
-274-
Directive, which is to maintain or restore, at favourable conservation
status, natural habitats and species of wild fauna and ﬂora of
Community interest (Article 2(1)), it still implies the protected species
and their breeding sites to be destroyed in a later stage. The latter ac-
tions, even if aimed at long-term biodiversity conservation, remain
principally prohibited unless a prior derogation has been obtained. In
recent case-law in relation to Natura 2000, the CJEU has held that
nature restoration measures, if linked to act aimed at the destruction of
habitats elsewhere, cannot be tagged as ‘conservation measures’ within
the framework of Article 12(1) of the Habitats Directive (CJEU, 2016b).
4.4.2. ‘Single act’-derogation
All the above helps to explain why legal research swiftly shifted
focus to the derogation clauses present within the framework of the
system of strict protection (Schoukens, 2011; Woldendorp and Backes,
2007). In the Netherlands, it was suggested to base the ‘single act’ de-
rogations granted for temporary nature on Article 16(1)(a) of the Ha-
bitats Directive and Article 9(1)(a), second indent, of the Birds Directive
(Woldendorp and Backes, 2007). This narrative appears particularly
appealing since both derogation clauses allow the granting of deroga-
tions ‘in the interest of protecting wild ﬂora and fauna and conserving
natural habitats’. Admittedly, in its Guidance on strict species protec-
tion the Commission acknowledged that Article 16(1)(a) ‘speciﬁes
neither the types of fauna, ﬂora or natural habitats covered nor the
types of threats.’ This seemed to indicate that the provision is primarily
aimed to preserve vulnerable, rare, endangered or endemic species and
natural habitats against the negative predation impact of another, more
common protected species (European Commission, 2007).
However, a broader use of the derogation clause is not excluded
merely by the narrow interpretation line set out in a non-binding gui-
dance document. For one, in its 2007 ruling in the Finnish Wolves case,
the ECJ underlined that granting derogations under Article 161(1) of
the Habitats Directive ‘remains possible by way of exception where it is
duly established that they are not such as to worsen the unfavourable
conservation status of those populations or to prevent their restoration
at a favourable conservation status’ (ECJ, 2007). With reference to the
above-mentioned ecological research, which indicates that temporary
nature brings net conservation beneﬁts for most species involved, even
if it is removed eventually, both Article 16(1)(a) of the Habitats Di-
rective and Article 9(1)(a), second indent, of the Birds Directive thus
oﬀer a ﬁrm legal foundation to reconcile the wider application of
temporary nature with the strict protection schemes contained by the
EU Nature Directives.
Interestingly, the legal solution that was ﬁnally opted for in the
Netherlands was akin to the approach set forth in respect of the safe
harbor agreements within the USA. In its 1999 Guidelines, the FWS
decided to base safe harbor agreements on Section 10(a) (1) (A) of the
ESA, which allows for the issuance of permits to enhance the ‘propa-
gation or survival of aﬀected species’ (Bean, 2009). The fact that in two
distinct national jurisdictions, legal authors researching more colla-
borative approaches to nature conservation independently of the other
reached similar solutions for cases of temporary nature seems to further
reinforce the persuasiveness of the above-presented rationale.
As noted above, within the Dutch policy guidelines both the de-
velopment and the subsequent removal of temporary nature as a ‘single
act’ can be the subject of an application for a derogation well before the
removal of the nature on the enrolled lands (Reker and Braakhekke,
2007). The fundamental mechanism behind the new policy is giving
project developers legal certainty as to their future right to economic-
ally develop a site. In a worst-case scenario, if the application for a
derogation is rejected, landowners are still free to decide not to let
nature freely develop on their site and continue to manage their lands
in such a manner that it will not be colonized by new protected species.
Also in other Member States, such as Belgium and the United Kingdom
a similar strategy is (was) being developed (Natural England, 2016;
Flemish Government, 2014).
4.4.3. Programmatic approach
The above notwithstanding, an alternative approach, which is
aimed at framing the use of temporary nature within the context of a
wider mitigation and compensation strategy at area level, gained
traction over the past years. Instead of focusing on ﬁling individual
derogations requests for speciﬁc cases of temporary nature, a more
area-oriented and comprehensive conservation policy trend aims to
provide a more stable basis for the metapopulation theory under-
pinning of temporary nature the creation and removal is already ‘au-
thorized’ through the adoption of an area-oriented management plan,
for instance, at port level. Legally speaking, a more programmatic ap-
proach to temporary nature appears reconcilable with the framework of
the derogation clause provided for by Article 16(1)(e) of the Habitats
Directive (Schoukens et al., 2010).
By virtue of this enigmatically phrased provision, EU Member States
are permitted to grant derogations ‘to allow, under strictly supervised
conditions, on a selective basis and to a limited extent, the taking or
keeping of certain specimens of the species listed in Annex IV in limited
numbers speciﬁed by the competent national authorities.’ In its
Guidance on strict species protection, the European Commission al-
ready suggested that management plans including the strictly limited
harvesting of protected species are to be seen as a proper im-
plementation of this derogation clause (European Commission, 2007).
Although this guidance is non-binding and the examples provided
by the Commission explicitly related to the management of large car-
nivores, it does not appear to be excluded to ground more area-oriented
approaches to temporary nature upon this derogation ground. Indeed, a
programmatic approach to species protection might further solidify the
metapopulation theory in the context of dynamic areas, such as port
areas, by balancing the removal of temporary nature in one site with
the ‘creation’ of new opportunities elsewhere in the said area
(Schoukens, 2011). These guidelines were put into practice with the
adoption of the 2014 species protection program for the Antwerp Port
Area, in which some modest actions towards temporary nature, aimed
at the recovery of the Hen harrier (Circus cyaneus), were included
(Flemish Minister for the Environment, 2014). However, not all na-
tional or regional species protection regulations contain suﬃcient legal
grounds for a more plan-based approach to project development in
dynamic areas (Schoukens, 2011). In comparison with individual de-
rogations, an area oriented approach might eventually persuade the
competent authorities to opt for adaptive management in the context of
dynamic biodiversity.
On the downside, though, a so-called programmatic approach is also
contingent on the presence of over-arching organisational structures,
such as port authorities, capable of establishing comprehensive man-
agement plans for large tracts of land in which temporary nature can be
framed. For many individual landowners outside the context of harbor
sites, this administrative hurdle will moreover constitute an eﬀective
impediment for considering temporary nature. In addition, assessing
temporary nature within a wider area-oriented approach also entails
the risk of blurring the diﬀerence between temporary nature on the one
hand and mitigation and oﬀsets, needed as compensation for the loss of
permanent biodiversity on the other (Schoukens, 2014). In this respect,
it is to be reiterated that the above-presented ecological research aptly
demonstrated that in order to achieve beneﬁcial net-eﬀects, the re-
moval temporary nature does not need to be oﬀset.
4.4.4. First legal successes in national courts
The more pragmatic ad hoc approach put forward by the Dutch
policy guidelines seemed to provide a better pathway for accom-
modating the fears of project developers and landowners regarding
temporary nature on the short term. The risks and burdens associated
with embedding temporary nature in a programmatic approach explain
its modest success for now.
Most importantly, however, the premises upon which the Dutch
guidelines were grounded also gained approval from national judges
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(Schoukens, 2015). The ﬁrst legal proceedings on the topic of tem-
porary nature concerned a site with unused industrial lands within the
Amsterdam port area. In the said derogation, the port authority had
been granted a derogation as regards temporary nature for ten years in
respect of species such as the Natterjack toad and several other pro-
tected bird species. The derogation contained numerous mitigating and
monitoring requirements (Dutch Minister competent for nature pro-
tection, 2009). And while the derogation was subsequently challenged
in court, the District Court of Amsterdam proved willing to accept the
legal soundness of the Dutch policy guidelines in a ruling of 27 May
2011 (District Court of Amsterdam, 2011). Interestingly so, the Dutch
court ruled that providing additional legal assurances in the form of a
‘single act’ derogation for the project developer was a necessary pre-
requisite in order to obtain positive net outcomes for nature. And
therefore is could serve as a viable premise for temporary nature. In the
absence of the possibility to apply for a derogation well in advance of
the removal of temporary nature, few project developers would be
found willing to let protected species settle on their lands, the Dutch
judges reasoned. Likewise, the legal certainty obtained by the land-
owner could not be qualiﬁed as a mere economic interest. The ecolo-
gical research presented by the Dutch environmental NGO to disprove
the ecological beneﬁts of temporary nature was rejected.
Furthermore, the European Commission also aﬃrmed the legal
soundness of the recent policy developments regarding temporary
nature in 2014 (European Commission, 2014). When questioned about
the legal foundations of temporary nature by the Flemish government,
the Commission indeed indicated that, in principle, issuing ‘single act’
derogations in order to boost temporary nature on undeveloped lands is
compatible with the objectives of the EU Nature Directives. If the as-
sessment rules are adhered to and it is assured that the conservation
goals of the site are achieved in the permanently protected core areas of
the said site, temporary nature can be in line with Natura 2000 pro-
tection (Article 6(3) of the Habitats Directive) according to the Eur-
opean Commission. Pertaining to Article 12(1) of the Habitats Direc-
tive, the Commission reasserted that temporary nature is not inherently
incompatible with the strict species protection rules. Most importantly,
the Commission reaﬃrmed that derogations can be granted in advance
for temporary nature projects on the basis of Article 16(1)(a) of the
Habitats Directive. However, the Commission did not refrain from
adding that such approach would only be justiﬁable if it could be
maintained that, in the absence of such a proactive derogatory ap-
proach, project developers would indeed implement proactive avoid-
ance measures on their lands. Whereas the viewpoint of the Commis-
sion is non-binding in itself − only a future ruling of the CJEU might
oﬀer absolute legal certainty in this respect − it still might provide
additional certainty to project developers and stakeholders interest in
temporary nature.
5. Discussion: strengths and weaknesses?
In recent years, the application of the collaborative policies outlined
above has gained considerable traction, with at present approximately
2000 ha of lands covered by temporary nature agreements or deroga-
tions in the Netherlands and other Member States eager to implement
similar policies in this respect (Stroming and Innovatienetwerk, 2015).
According to the website of the Environmental Defense Fund, one of the
ﬁrst propagators of safe harbor agreements in the United States, more
than 4 million hectares of private lands are currently under safe harbor
agreements (EDF, 2015). However, in spite of the well-intentional
ambitions linked to these innovative instruments, the new policies re-
main controversial. In countries like Germany, considerable doubts
persist as to its alignment of this concept with the EU Nature Directives
(Haeser, 2016).
5.1. Opportunities and chances
5.1.1. A more collaborative approach to nature conservation
Before addressing potential pitfalls and drawbacks related to the
novel approaches to nature conservation on private lands, it is para-
mount to brieﬂy reiterate the major beneﬁts linked thereto. The ﬁrst
beneﬁt linked to the use of temporary nature is self-evident. By taking
away the fear among landowners of facing additional restrictions when
opting for more favourable nature management techniques on their
lands, novel policies and concepts, such as temporary nature, could
open new doors for the recovery and reintroduction of endangered
species on large acreages of land which traditionally remained oﬀ the
chart for traditional nature management actions (Kishida, 2001). In
recent literature the importance of having put into place strategies to
foster nature conservation on urban and industrial sites is highlighted
(Lundholm and Richardson, 2010).
Temporary nature moreover can be cited as an appropriate instru-
ment to achieve win–win scenarios for biodiversity protection on the
ground. As is mostly the case with such bottom-up approaches, land-
owners and project developers are better equipped to ensure more
tangible eﬀects in the ﬁeld (Housein, 2002).
Within a context of temporary nature, landowners are no longer
seen as the subject of protection rules, which is still often the case when
designating protected sites, but rather as equal partners at the nego-
tiation table. It remains their free choice to decide whether or not to
enrol their lands under a temporary nature agreement.
Thus, private landowners are increasingly invited to enter negotia-
tions on equal footing, which might also take away some of the fuel of
the increasing opposition against nature conservation laws and lead to
an increased acceptance of nature conservation policies in general
(Schoukens, 2015; Bean, 1998).
5.1.2. Strengthening rather than relaxing protection schemes
Collaborative instruments such as temporary nature also allow
governmental bodies to strike sensible deals with private landowners in
order to enhance biodiversity within urban or industrial zones, where
nature often only plays a secondary role. In times of increasing re-
sistance against environmental protection, especially whenever it tou-
ches upon ownership rights, shifted approaches such as temporary
nature can help to further enhance the legitimacy of nature conserva-
tion laws without undermining its core principles, such as the pre-
ventative approach (Schoukens, 2015).
For, in sharp contrast to other recently emerged reconciliatory oﬀ-
setting instruments, such as species or conservation banking (Lapeyre
et al., 2014; Reid, 2011), concepts such as temporary nature do not
require development-related harm to be sustainable. Project developers
enrolled in temporary nature should not use the concept in order to
compensate for future loss, as is the case with oﬀsetting schemes, but
merely target an increase of endangered species’ habitats, either
through active measures or by letting nature recover on its own.
Whereas it is obviously not totally unthinkable that some en-
terprises might merely be interested in implementing these incentive
mechanisms because of public relations motives, which could lead to
cases of greenwashing in some instances, the use of these mechanisms
should in principle not lead to further impairments to nature but rather
focus on the creation of additional opportunities for nature conserva-
tion (Schoukens, 2015).
5.1.3. Permanent beneﬁcial eﬀects for biodiversity
While comprehensive research on the eﬀectives of these novel
policy approaches is lacking due to their relatively young age, recent
studies indeed reveal that recently created temporary nature sites in the
Netherlands appear capable of attracting many endangered species,
including the Otter (Lutra lutra) (Landschap Overijssel et al., 2013). The
ﬁrst monitoring results clearly indicate that the new policies are cap-
able of yielding major lasting (permanent) beneﬁts for nature.
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In the scarce literature on the topic, it has also been concluded that
several safe harbor agreements in the U.S. have accomplished re-
markable successes in terms of restoring the populations of protected
species that are mostly found on private lands. This was especially the
case for the safe harbor agreement that has been developed for the Red-
cockaded woodpecker (Leuconotopicus borealis), which apparently suc-
ceeded in promoting the dispersal of the species on private lands and
enhanced overall population connectivity relative to otherwise similar
territories located on lands which were not covered by safe harbor
agreements (Trainor et al., 2013; Kishida, 2001). Also the safe harbor
agreement aimed at the recovery of the Aplomado falcon (Falco fe-
moralis) has been subject to favourable reception in the available lit-
erature. One author, concluded that the ‘the safe harbor agreement
helped to restore a once vanished species to the landscape of south
Texas, and it has done so without the ‘rancor and controversy that has
sometimes accompanied reintroduction eﬀorts of other species else-
where’ (Bean, 2009). Also the ﬁrst experiences with temporary nature
in the Netherlands point to similar positive results (Schoukens, 2015).
5.1.4. Private funding for biodiversity conservation
It is widely known that funding shortages are seriously compro-
mising the eﬀectiveness of nature conservation law (European
Commission, 2017). In this regard, another important beneﬁt to be
mentioned precisely relates to the funding of temporary nature. In
comparison with traditional conservation instruments, such as the
concept of ‘protected sites’, the habitat creation for pioneer species is
entirely supported by private landowners. In some cases temporary
nature might even be framed as a simple positive externality of an in-
herently damaging activity, such as mining or harbor development.
Whereas the latter ﬁnding should not lead us to negate and de-
nounce the permanent negative eﬀects, such as habitat destruction,
caused by such economic activities, it still underlines the stark potential
of temporary nature. For, if one would be willing to preserve or create
‘pioneer habitats’ in quarry sites within the realm of the traditional
approaches to biodiversity protection, The designation of a nature re-
serve on the site appears to be the only option left. Of course one could
also try to enforce the protection duties tied to existing habitats in an
extensive manner. However, such liberal interpretation would almost
certainly be challenged in court whereas designating these economic
areas as a protected site would prove to be very costly since it might
require partial expropriation. Therefore, in times of budgetary con-
straints, temporary nature steps in as a relatively cheap and attractive
policy instrument to achieve quick wins for endangered species.
5.1.5. Temporary nature as precursor for the development of a green
infrastructure
Lastly, temporary nature also perfectly ﬁts in with the concept of
Green Infrastructure, which constitutes an essential part of the EU’s
Biodiversity Strategy to 2020 (European Commission, 2011a). With the
adoption of the Strategy on Green Infrastructure in 2013, the concept of
Green Infrastructure is further deﬁned as ‘a strategically planned net-
work of natural and semi-natural areas with other environmental fea-
tures designed and managed to deliver a wide range of ecosystem ser-
vices. It incorporates green spaces (or blue if aquatic ecosystems are
concerned) and other physical features in terrestrial (including coastal)
and marine areas’. On land, Green Infrastructure is also present in rural
and urban settings. Especially in an urban context, temporary nature
might function as important incentive to spur up conservation actions
amongst project developers and business people.
5.2. Caveats and constraints
5.2.1. No 100% legal certainty
In spite of the above-presented robust legal analysis, more tradi-
tionally minded conservationists may still seek to question the legal
underpinnings of concepts such as temporary nature over the coming
years. The very fact that the CJEU, the ultimate authority for inter-
preting EU law, has not yet expressed itself on the legality of the said
incentive mechanisms, could fuel the criticism of disbelievers. It is only
a decision of the CJEU that can bring full legal certainty. And since
case-law evolutions are to a certain extent unpredictable, it can thus not
be excluded that the above-sketched optimism might at some point be
countered by more strict jurisprudential interpretation of the deroga-
tion clauses.
By some measures, recent decisions of the CJEU, in which the pre-
ventative nature of the protection rules contained in the EU Nature
Directives is steadfastly reasserted (Schoukens and Cliquet, 2016; CJEU,
2016b; CJEU, 2014), indeed seem to limit the leeway for the develop-
ment of more ﬂexible premises within the context of strictly protected
species and protected sites (Natura, 2000). However, all these court
cases explicitly concerned scenarios in which proactive mitigations
strategies had been applied outside the context of the available dero-
gation clauses, which is not the case with temporary nature. Moreover
in the present context, nature is not used as an oﬀset or compensation
for future development harm, as was the development-related cases
that led to the recent decisions of the CJEU.
In my view the legal foundations of temporary nature, if framed
within the context of the above-sketched derogation clauses, remain
ﬁrm. It is very unlikely that the approach will be soon overturned by a
court decision. Yet regardless of the comprehensive legal research that
has gone into the development of the policy strategies and the positive
signs on behalf of the European Commission, a certain reluctance on the
part of project developers when meddling with temporary nature is
understandable. Also environmental associations, which mostly focus
on creating protected areas aimed at the permanent preservation of
biodiversity, might ﬁnd concepts such as temporary nature particularly
unsettling. In addition, neighbours of temporary nature sites could, in
the absence of further communication on the temporary character of
the area, perceive it as permanent nature. It is also worth bearing in
mind that the successful examples of safe harbor agreements in the
United States only represent a small part of the existing practice and
that exact ﬁgures on the beneﬁts of temporary nature in the EU are still
lacking. Some authors even suggest that the safe harbor agreements
might only be able to create permanent beneﬁcial eﬀects if landowners
refrain from exercising their right to return to the baseline conditions
(Kishida, 2001). Further research may clearly whether the under-
pinnings of the safe harbor agreements are also tenable in the long run.
Even so, many if not all of the persisting concerns can be addressed
through additional guidance. Partly because of the presence of well-
developed guidelines in countries like the Netherlands and the U.S., the
legal foundations of the novel policy approaches have remained un-
aﬀected until now (Kishida, 2001). To avoid further impairments some
countries, such as the Netherlands, urge the developers to observe a set
of mitigation measures when removing temporary nature. In addition,
eﬀective communication strategies are to be launched in order to pre-
vent neighbours from believing that temporary nature sites are forever.
This could limit the opposition against the eventual removal of the
nature when the site in question is developed.
More fundamentally speaking, an overly exclusive focus on ob-
taining 100% legal certainty as regards future liabilities also appears to
be missing the point. Opponents of temporary nature might claim that it
remains troublesome to grant issue derogations at a time when no
certainty is reached on the protected species expected to be present on a
site. Yet such counterarguments are not persuasive in themselves. For
one must bear in mind that undesirable (worst case) scenarios, such as
instances in which species that have not been included in the granted
permit unexpectedly settle on the said site, can also arise outside the
context of temporary nature on undeveloped lands. For instance, when
an operational or planning permit has been issued for a new con-
struction based on a prior comprehensive ecological assessment,
changed environmental circumstances, such as the settlement of species
that were not taken into account in the environmental reports, could
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In the scarce literature on the topic, it has also been concluded that
several safe harbor agreements in the U.S. have accomplished re-
markable successes in terms of restoring the populations of protected
species that are mostly found on private lands. This was especially the
case for the safe harbor agreement that has been developed for the Red-
cockaded woodpecker (Leuconotopicus borealis), which apparently suc-
ceeded in promoting the dispersal of the species on private lands and
enhanced overall population connectivity relative to otherwise similar
territories located on lands which were not covered by safe harbor
agreements (Trainor et al., 2013; Kishida, 2001). Also the safe harbor
agreement aimed at the recovery of the Aplomado falcon (Falco fe-
moralis) has been subject to favourable reception in the available lit-
erature. One author, concluded that the ‘the safe harbor agreement
helped to restore a once vanished species to the landscape of south
Texas, and it has done so without the ‘rancor and controversy that has
sometimes accompanied reintroduction eﬀorts of other species else-
where’ (Bean, 2009). Also the ﬁrst experiences with temporary nature
in the Netherlands point to similar positive results (Schoukens, 2015).
5.1.4. Private funding for biodiversity conservation
It is widely known that funding shortages are seriously compro-
mising the eﬀectiveness of nature conservation law (European
Commission, 2017). In this regard, another important beneﬁt to be
mentioned precisely relates to the funding of temporary nature. In
comparison with traditional conservation instruments, such as the
concept of ‘protected sites’, the habitat creation for pioneer species is
entirely supported by private landowners. In some cases temporary
nature might even be framed as a simple positive externality of an in-
herently damaging activity, such as mining or harbor development.
Whereas the latter ﬁnding should not lead us to negate and de-
nounce the permanent negative eﬀects, such as habitat destruction,
caused by such economic activities, it still underlines the stark potential
of temporary nature. For, if one would be willing to preserve or create
‘pioneer habitats’ in quarry sites within the realm of the traditional
approaches to biodiversity protection, The designation of a nature re-
serve on the site appears to be the only option left. Of course one could
also try to enforce the protection duties tied to existing habitats in an
extensive manner. However, such liberal interpretation would almost
certainly be challenged in court whereas designating these economic
areas as a protected site would prove to be very costly since it might
require partial expropriation. Therefore, in times of budgetary con-
straints, temporary nature steps in as a relatively cheap and attractive
policy instrument to achieve quick wins for endangered species.
5.1.5. Temporary nature as precursor for the development of a green
infrastructure
Lastly, temporary nature also perfectly ﬁts in with the concept of
Green Infrastructure, which constitutes an essential part of the EU’s
Biodiversity Strategy to 2020 (European Commission, 2011a). With the
adoption of the Strategy on Green Infrastructure in 2013, the concept of
Green Infrastructure is further deﬁned as ‘a strategically planned net-
work of natural and semi-natural areas with other environmental fea-
tures designed and managed to deliver a wide range of ecosystem ser-
vices. It incorporates green spaces (or blue if aquatic ecosystems are
concerned) and other physical features in terrestrial (including coastal)
and marine areas’. On land, Green Infrastructure is also present in rural
and urban settings. Especially in an urban context, temporary nature
might function as important incentive to spur up conservation actions
amongst project developers and business people.
5.2. Caveats and constraints
5.2.1. No 100% legal certainty
In spite of the above-presented robust legal analysis, more tradi-
tionally minded conservationists may still seek to question the legal
underpinnings of concepts such as temporary nature over the coming
years. The very fact that the CJEU, the ultimate authority for inter-
preting EU law, has not yet expressed itself on the legality of the said
incentive mechanisms, could fuel the criticism of disbelievers. It is only
a decision of the CJEU that can bring full legal certainty. And since
case-law evolutions are to a certain extent unpredictable, it can thus not
be excluded that the above-sketched optimism might at some point be
countered by more strict jurisprudential interpretation of the deroga-
tion clauses.
By some measures, recent decisions of the CJEU, in which the pre-
ventative nature of the protection rules contained in the EU Nature
Directives is steadfastly reasserted (Schoukens and Cliquet, 2016; CJEU,
2016b; CJEU, 2014), indeed seem to limit the leeway for the develop-
ment of more ﬂexible premises within the context of strictly protected
species and protected sites (Natura, 2000). However, all these court
cases explicitly concerned scenarios in which proactive mitigations
strategies had been applied outside the context of the available dero-
gation clauses, which is not the case with temporary nature. Moreover
in the present context, nature is not used as an oﬀset or compensation
for future development harm, as was the development-related cases
that led to the recent decisions of the CJEU.
In my view the legal foundations of temporary nature, if framed
within the context of the above-sketched derogation clauses, remain
ﬁrm. It is very unlikely that the approach will be soon overturned by a
court decision. Yet regardless of the comprehensive legal research that
has gone into the development of the policy strategies and the positive
signs on behalf of the European Commission, a certain reluctance on the
part of project developers when meddling with temporary nature is
understandable. Also environmental associations, which mostly focus
on creating protected areas aimed at the permanent preservation of
biodiversity, might ﬁnd concepts such as temporary nature particularly
unsettling. In addition, neighbours of temporary nature sites could, in
the absence of further communication on the temporary character of
the area, perceive it as permanent nature. It is also worth bearing in
mind that the successful examples of safe harbor agreements in the
United States only represent a small part of the existing practice and
that exact ﬁgures on the beneﬁts of temporary nature in the EU are still
lacking. Some authors even suggest that the safe harbor agreements
might only be able to create permanent beneﬁcial eﬀects if landowners
refrain from exercising their right to return to the baseline conditions
(Kishida, 2001). Further research may clearly whether the under-
pinnings of the safe harbor agreements are also tenable in the long run.
Even so, many if not all of the persisting concerns can be addressed
through additional guidance. Partly because of the presence of well-
developed guidelines in countries like the Netherlands and the U.S., the
legal foundations of the novel policy approaches have remained un-
aﬀected until now (Kishida, 2001). To avoid further impairments some
countries, such as the Netherlands, urge the developers to observe a set
of mitigation measures when removing temporary nature. In addition,
eﬀective communication strategies are to be launched in order to pre-
vent neighbours from believing that temporary nature sites are forever.
This could limit the opposition against the eventual removal of the
nature when the site in question is developed.
More fundamentally speaking, an overly exclusive focus on ob-
taining 100% legal certainty as regards future liabilities also appears to
be missing the point. Opponents of temporary nature might claim that it
remains troublesome to grant issue derogations at a time when no
certainty is reached on the protected species expected to be present on a
site. Yet such counterarguments are not persuasive in themselves. For
one must bear in mind that undesirable (worst case) scenarios, such as
instances in which species that have not been included in the granted
permit unexpectedly settle on the said site, can also arise outside the
context of temporary nature on undeveloped lands. For instance, when
an operational or planning permit has been issued for a new con-
struction based on a prior comprehensive ecological assessment,
changed environmental circumstances, such as the settlement of species
that were not taken into account in the environmental reports, could
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still force the competent authorities to impose additional protection
measures or even revoke permits on the basis of the EU Nature
Directives (CJEU, 2016a). If necessary, the issued permits for temporary
nature might need to be revised in view of changed environmental
circumstances.
5.2.2. No alternative for robust conservation strategies aimed at
permanently protected sites
Regardless of the high expectations linked to the collaborative
conservation instruments discussed above, it would be wrong to assume
that the success of these more collaborative policies might take away
the need for more robust acquisition programs aimed at the preserva-
tion of imperilled species on permanently protected lands. Generally
speaking, temporary nature is to be framed a complement and not as an
alternative for robust nature conservation policies. The mere presence
of these instruments should thus not be abused as a justiﬁcation to
disinvest in comprehensive nature restoration programs aimed at
creation or enhancing ecological networks of protected sites
(Schoukens, 2015).
Moreover, whereas concepts such as temporary nature, may create
more enthusiasm among private landowners to embark on nature
management aimed at pioneer habitats, the removal of potential land
use restrictions will probably not be suﬃcient to persuade the majority
of the targeted landowners to opt for more comprehensive recovery
actions on their plots of land. In itself this would not be to the detriment
of temporary nature, which mostly only requires halting the ongoing
moving and other harmful management practices on a site. For some
landowners, though, the assurances oﬀered by such new policies will
succeed in sparking nature conservation eﬀorts on their property.
Others will probably only be willing to contemplate such actions if
additional ﬁnancial incentives are provided (Bean, 1998). For sure, a
good case might be made for providing additional ﬁnancial incentives
for lasting nature management measures on private lands. Yet if land-
owners are not under the legal obligation to implement speciﬁc man-
agement actions regarding temporary nature, which is the case in the
Netherlands, such ﬁnancial incentives might certainly be perceived as
wholly inappropriate (Schoukens, 2015). In the Neterhlands, for in-
stance, no speciﬁc funding mechanisms are linked to temporary nature.
5.2.3. No unrealistic baselines
When implementing temporary nature, it is evidently paramount to
depart from a correct reference point. In other words, the ecological
baseline of the enrolled lands needs to be adequately assessed prior to
the granting of the permit. It is not very unlikely to ﬁnd landowners
eager to set the reference scenario as low as possible, even when ex-
isting nature elements are present on the site.
By contrast, conservationists will tend to advocate a higher baseline,
which better protects the existing nature in the ﬁeld (Housein, 2002).
Needless to say an underestimation of the populations present on the
site might in some cases lead to a negative net outcome for biodiversity.
It could lead to cases where permanent nature is destroyed with re-
ference to a derogation granted for the removal of temporary nature.
One must therefore warrant that the actions taken under these colla-
borative policies go beyond what is legally required. Obviously, this
additionality concern is not exclusively related to cases of temporary
nature. It also plays an increasingly seminal role in the context of mi-
tigation/oﬀset schemes (Maron et al., 2015). That said, this risk has
been already tackled through the issuance of stricter due diligence re-
quirements in some Member States. For instance, in order to avoid fu-
ture abuses of the concept of temporary nature, the Dutch Policy
document obliges the landowners to produce an adequate inventory of
the nature and species that are present on the site in order to allow a
clear-cut baseline to be established, against which the beneﬁcial net
eﬀects linked to temporary nature are to be measured (Economische
zaken, 2015). Along the same lines, the 1999 Policy document re-
garding safe harbor agreements, stresses the need to take into account
population estimates among other things and focus as much as possible
on the size and condition of habitat instead of the number of species
present on the enrolled property (FWS, 1999).
5.2.4. No excuse for non-observance of mitigation duties
For some companies or landowners engaged in the innovative po-
licies it might be very tempting to make double use of temporary nature
areas as mitigation for future impairments to biodiversity. What is
more, the ﬁrst safe harbor agreements in the United States were agreed
in the context of traditional large-scale mitigation programs needed to
justify future impairments of protected and permanent nature
(Schoukens, 2015; Bean, 1998). Likewise, the ﬁrst cases of temporary
nature in Belgium (Flemish Region) emerged in the context of mitiga-
tion strategies for port development projects (Schoukens, 2011).
Whereas some competent authorities might be inclined to agree
with the landowner’s demands to use temporary nature areas as miti-
gation actions for new impairments, it remains recommendable to limit
the use of these new policy tools to scenarios where no immediate re-
moval of protected species is involved. Further conﬂation between
concepts such as mitigation and compensation, on the one hand, and
temporary nature, on the other hand, is to be avoided at all cost. One
should therefore explicitly point out that temporary nature is not to be
used as compensation for future impairments of existing biodiversity
elsewhere in a development zone (Schoukens, 2015; Bean, 1998). An
often-conﬂated distinction between cases of temporary nature and mi-
tigation strategies might ultimately compromise the legitimacy of the
more collaborative policies towards nature conservation and thus
should be avoided from the outset.
5.2.5. No free-ticket for administrative burden relief
As a last point, the administrative burden associated with instru-
ments like temporary nature is to be addressed. Instinctively, it appears
reasonable to keep the additional procedural requirements linked
thereto as low as possible (Bean, 1998). Accordingly, it has been sug-
gested that the competent authorities should avoid imposing too many
monitoring and reporting requirements on the participating landowners
(Schoukens, 2011).
In the Netherlands, one is even contemplating the issuance of gen-
eric derogations or exemptions for temporary nature projects, which
would lead to further burden relief for participating landowners by
scrapping the prior derogation procedure as a precondition for tem-
porary nature (Stroming and Innovatienetwerk, 2015). The observance
of certain codes of conduct should be eﬀective enough to avoid further
abuses. Yet while having to adhere to a complex permit system can
deter landowners from opting for voluntary conservation eﬀorts, it
might still be appropriate to provide at least some form of oversight
through the issuance of individual derogations or the presence of an
overarching programma. Given the relatively young age of these in-
novative regulatory instruments and the lack of reliable data regarding
the long-term eﬀects thereof, it seems reasonable to put forward strict
monitoring requirements within the context of the ﬁrst generation of
temporary nature areas. Moreover, general exemptions for temporary
nature will, in any event, stand at odds with the individual protection
requirements enshrined in the EU Nature Directives (Schoukens, 2011;
Schoukens et al., 2010). These jurisprudential evolutions considerably
limit the leeway for more ﬂexible regulatory approaches in this respect.
At the same time the scrutiny might serve to limit the number of ‘in-
authentic’ applications of temporary nature to an acceptable minimum.
6. Conclusions
Strict regulations aimed at protecting and preserving natural sites
and endangered species remain pivotal for halting the downward spiral
for some protected species (Milieu Ltd. et al., 2016; Moreno-Mateos
et al., 2015). However, as demonstrated by the plight of many en-
dangered species, both inside and outside the EU, a stringent regulatory
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framework in itself appears to be incapable of bringing many species
back to a healthy conservation status, amongst others due to in-
suﬃcient management, poor enforcement and a lack of additional
funding (Milieu Ltd. et al., 2016; Leverington et al., 2010). With the
arrival of novel incentive mechanisms, such as temporary nature, an
unprecedented window of opportunity is created to reframe current
nature protection rules so as to convince private landowners, ranchers
and project developers to actively participate in the attempts to recover
the most endangered and threatened species, also in urban and in-
dustrial environments. In light of the dire situation of biodiversity in the
EU (European Environment Agency, 2015), such collaborative instru-
ments stand out as striking illustrations of the recently emerged branch
of reconciliation ecology since they aim at fostering nature conserva-
tion in human-dominated landscapes (Lundholm and Richardson, 2010;
Rosenzweig, 2003).
While the conservation of 'ordinary' biodiversity is often not the
primary objective of many nature conservation laws, such as the EU
Nature Directives (European Commission, 2015), a more reconciliatory
approach towards nature conservation and green infrastructure, which
goes beyond the ambit of protected areas (Mora and Sale, 2011), might
also serve as a useful catalyst for biodiversity recovery across the wider
landscape (European Commission, 2013). Even so, this paper has
highlighted that several caveats are in order when implementing con-
cepts such as temporary nature in the context of national nature po-
licies.
First, a robust legal framework needs to be put in place in order to
accommodate the fears of landowners when opening up their sites for
the temporary settlement of protected species. Temporary nature could
be authorized through the use of ‘single act’ derogations or, if possible,
framed within a programmatic approach. Second, it should be ensured
that realistic baselines are used when granting derogation for tem-
porary nature, amongst others to avoid that the concept is ‘abused’ as
cover-up for existing conservation duties or, alternatively, as oﬀset for
future impairments to permanently protected nature. Third, while
temporary nature might function as additional tool for the preservation
and even restoration of certain endangered species, it should never be
presented as an alternative for conservation strategies aimed at setting
aside strictly protected areas in which endangered species are protected
on a permanent basis.
Further research will need to underpin whether the ambitious pre-
sumptions with regard to these well-intentioned and innovative ap-
proaches to nature conservation are justiﬁed. New regulations and
guidelines could provide more legal certainty for the landowners and
project developers involved and limit the risks of abuse. However, when
carefully implemented and shaped, these more novel policy tools have
the potential of creating interesting new opportunities for averting or
reversing further extinction scenarios for several endangered species,
not as an alternative but rather as a complement for the existing pro-
tection schemes.
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Abstract 
 
The No Net Loss (NNL) principle has emerged as the overarching policy objective within 
the European Union’s Biodiversity Strategy to 2020. In this respect, the concept of 
‘biodiversity offsetting’ is often presented by policy-makers and business people as a 
promising regulatory instrument to better align project developments with conservation 
goals. However, as poignantly demonstrated by the elaborative case study of the Flemish 
NNL policy, which is included in this article, biodiversity offsetting schemes can only 
function properly when set within a sufficiently strict regulatory framework. If implemented 
within an overly lenient regulatory framework and/or if not properly enforced, offsetting 
measures might paradoxically exacerbate ongoing losses and render the achievement of 
more ambitious restoration targets even less likely. The limited progress made within the 
Flemish Region in terms of biodiversity gains through the existing offsetting rules, even 
after two decades of implementation, serves as a stark illustration thereof. This article finds 
that strict observance of the mitigation sequence and the additionality requirement as well 
as a better integration of the offsetting duties within the spatial planning frameworks are 
instrumental in ensuring their effectiveness in the field. In addition, it is argued that a more 
comprehensively formulated compensation obligation is to be imposed in order to address 
unavoidable losses to ordinary biodiversity within the Flemish Region. Lastly, additional 
efforts need to be directed towards a more consistent enforcement of the offsetting 
obligation imposed on project developers.  
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 1. Introduction 
 
Notwithstanding the widespread conservation efforts throughout the past decades we are 
currently witnessing an unprecedented decline of the remaining biodiversity, which some 
authors now equate to a ‘sixth extinction wave’.1 Primary habitat loss, exploitation and 
fragmentation have already caused the variety of plants and animals to fall to unsustainable 
levels across more than half of the world’s landmass.2 In spite of its progressive environmental 
legislation, such as the EU Habitats (92/43/EEC)3 and Birds Directive (2009/147/EC)4, the 
European Union (EU) is no exception to the general rule of continuing biodiversity decline, 
with a major share of the EU’s protected species and habitats currently at an unfavourable 
conservation status.5 Even common or ‘ordinary’ biodiversity is not faring better in several 
Member States6, while landscape fragmentation is continuing to unabatedly affect a large 
share of the EU’s territory.7  
 
In 2010, the EU established the overarching objective of halting the loss of biodiversity and 
the degradation of ecosystem services by 2020, and of restoring 15% of the degraded 
ecosystems wherever feasible.8 In order to limit further loss and to achieve its progressive 
restoration pledges9, there is a broad consensus that further biodiversity loss needs to be 
avoided or, at a very minimum, be compensated. Interestingly enough, the European 
Commission made a commitment back in 2010 to propose an initiative to ensure there is no 
net loss (NNL) of ecosystems and their services (e.g. through compensation or offsetting 
schemes). By explicitly embracing the recently emerged principle of ‘no net loss’ of 
biodiversity in its Biodiversity Strategy to 2020, the EU was adhering to the international trend 
to incorporate compensation and offset schemes in environmental regulations.10 To that end, 
the Environment Council of Ministers explicitly vowed in its conclusions of 21 June 2011 that 
‘a common approach is needed for the implementation in the EU of the 'no net loss' principle’, 
inviting the Commission to draw on the experience and specificities of each Member State.11 
                                                          
1 A. Barnosky et al., Has the Earth’s sixth mass extinction already arrived?, Nature 2011, 473, pp. 51-57; G. Ceballos et al., 
Accelerated modern human-induced species losses: entering the sixth mass extinction, Science Advances 2015, 1, e1400253 
DOI: 10.1126/sciadv.1400253. 
2 T. Newbold et al., Has land use pushed terrestrial biodiversity beyond the planetary boundary? A global assessment, Science 
2016, 353, pp. 288-291.  
3 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora [1992] OJ L 206/7 (further 
referred to as ‘Habitats Directive’). 
4 Council Directive 79/409/EEC on the conservation of wild birds [1979] OJ L 103/1 (further referred to as ‘Birds Directive’). 
The initial Birds Directive was codified in European Parliament and Council Directive 2009/147/EC on the conservation of wild 
birds  [2010] OJ L 20/7.  
5 European Environment Agency, State of nature in the EU. Results from reporting under the nature directives 2007–2012, 
EEA Technical Report, No. 2/2015.  
6 S.O. Petrovan & B.R. Schmidt, Volunteer Conservation Action Data Reveals Large-Scale and Long-Term Negative Population 
Trends of a Widespread Amphibian, the Common Toad (Bufo bufo), PLoS ONE 2016, 11(10): e0161943, DOI: 
10.1371/journal.pone.0161943.  
7 European Environment Agency, Landscape fragmentation in the EU, 2011, Joint EEA FOEN Report, EEA Report no. 2/2011. 
8 European Commission, Communication from the Commission to the European Parliament, the Council, the Economic and 
Social Committee and the Committee of the Regions, Our life insurance, our natural capital: an EU biodiversity strategy to 
2020 (COM(2011) 244 final, 2011) (further referred to as  ‘EU Biodiversity Strategy’).  
9 See more extensively on this ecological restoration objective: A Cliquet, K. Decleer & H. Schoukens, Restoring nature in the 
EU: The only way is up? In: C.H. Born, A. Cliquet, H. Schoukens, D. Misonne & G. Van Hoorick (eds.), The Habitats Directive in 
its EU Environmental Law Context: European Nature’s Best Hope?, Routledge, 2015, pp. 265-284.  
10 See for more information on the European Commission’s policy towards No Net Loss (NNL): 
http://ec.europa.eu/environment/nature/biodiversity/nnl/index_en.htm (Accessed 1 May 2017).  
11 Council Conclusions, No. 11249/11, 21 June 2011, http://data.consilium.europa.eu/doc/document/ST-11249-2011-
INIT/en/pdf (Accessed 1 May 2017). 
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It was further clarified that, within this context, the NNL principle entails 'that 
conservation/biodiversity losses in one geographically or otherwise defined area are balanced 
by a gain elsewhere provided that this principle does not entail any impairment of existing 
biodiversity as protected by EU nature legislation.'12  
 
Although the European Commission has commissioned several studies on the further 
operationalization of NNL13 over the past years, no explicit set of EU binding rules currently 
exists to comprehensively address NNL outside the specific context of biodiversity that is 
already explicitly protected under the EU Nature Directives or, to a certain extent, the water 
bodies covered by the Water Framework Directive (2000/60/EC).14 Nor has any other policy 
instrument been adopted to lay down a more comprehensive approach to NNL. The narrow 
scope of the 2004 Environmental Liability Directive (2004/35/EC)15, which is confined to 
accidental damage to EU protected species and their habitats, renders it unsuitable in this 
respect. As of today, the closest the EU legislator has come to introducing a more robust 
mitigation and offsetting scheme aimed at addressing general biodiversity loss was with the 
2014 revision of the Environmental Impact Assessment (EIA) Directive (2011/92/EU)16, which 
as of 2017 explicitly requires permitting authorities to consider measures to avoid, prevent, 
reduce and, if possible, offset significant effects on the environment.17 However, although the 
revised EIA Directive explicitly referred to the EU’s NNL commitments under the Convention 
on Biological Diversity as a source of inspiration18, it remains dubious to derive a substantive 
duty to offset damage to nature therefrom.19 
 
The absence of a detailed regulatory framework at EU level requiring a compensation for the 
loss of ‘ordinary’ biodiversity notwithstanding, the notion of biodiversity offsets for future 
damage to nature has generated much appeal among business, government, finance and 
conservation sectors over the past decades.20 The Business and Biodiversity Programme 
(BBOP) currently defines the concept as ‘measurable conservation outcomes resulting from 
actions designed to compensate for significant residual adverse biodiversity impacts arising 
from project development after appropriate prevention and mitigation measures have been 
taken’.21 And whereas no fixed legal definition of the latter notion exists, conventional wisdom 
has accepted that biodiversity offsetting is to be applied in the context of the so-called 
                                                          
12 Council Conclusions, No. 18374/11, 19 December 2011, http://data.consilium.europa.eu/doc/document/ST-18374-2011-
INIT/en/pdf (Accessed 1 May 2017), footnote 12.  
13 See for instance: Institute for European Environmental Policy (IEEP), in collaboration with VU, IVM, Eftec and GHK, Policy 
Options for an EU No Net Loss Initiative, 2014.  
14 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for 
Community action in the field of water policy [2000] OJ L 371, p. 1 (further referred to as the ‘Water Framework Directive’). 
15 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard 
to the prevention and remedying of Environmental Liability, OJ L 143/56 (further referred to as ‘Environmental Liability 
Directive’). 
16 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects 
of certain public and private projects on the environment [2011] OJ L 26, p. 1 (further referred to as ‘EIA Directive’). 
17 Directive 2014/52/EU of the European Parliament and of the Council of 16 April 1014 amending Directive 2011/92/EU on 
the assessment of the effects of certain public and private projects on the environment (2014) OJ L 124/1. 
18 See for instance recital 10 of the preamble to Directive 2014/52/EU. 
19 See also: H.T. Anker, Simplifying EU environmental legislation – Reviewing the EIA Directive?, Journal for European 
Environmental & Planning Law 2014, 11, pp. 338-339. 
20 R. Lapeyre, G. Froger & M. Hrabanski, Biodiversity Offsets as Market-Based Instruments for Ecosystem Services? From 
Discourse to Practices, Ecosystem Services 2015, pp. 125-133. 
21 BBOP (Business and Biodiversity Offsets Programme), Standards on Biodiversity Offsets, Washington DC, 2012. 
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mitigation hierarchy.22 The overall goal of biodiversity offsetting is to achieve a no net loss or 
preferably a net gain of biodiversity in the field.23 These gains are primarily to be achieved 
through the creation of new habitats or the restoration of damaged habitats, which 
underscores the relevance of biodiversity offsetting for achieving the 15% ecological 
restoration target that is included in the EU Biodiversity Strategy (Target 2).24 In recent years, 
though, more market-based approaches to biodiversity mitigation and offsetting have gained 
traction among politicians and business people.25 Sophisticated economic regimes of 
biodiversity offsetting, such as habitat banking, bio-banking and wetland mitigation banking 
have been implemented in countries such as the USA, Germany and Australia.26 These banking 
approaches assume the creation of a regulated market where credits from actions with 
beneficial biodiversity outcomes can be purchased to offset the debit from environmental 
damage.27 When compared with ad hoc compensations implemented by permittees, market-
based approaches to offsetting are believed to lead to more cost-effective nature conservation 
strategies, capable of offering both additional flexibility and less administrative burdens for 
project developers while generating more robust biodiversity gains.28   
 
In spite of its surge in popularity, biodiversity offsetting has not remained unchallenged either. 
Over the recent years, it has garnered considerable criticism and calls for caution and restraint, 
not only in the wider society29 but also in the available literature.30 Recently published papers 
have aptly pointed out the many linguistic and conceptual inconsistencies that frequently arise 
in the context of NNL.31 Moreover, it is suggested that the use of ‘baselines of decline’ when 
applying offsetting schemes might eventually even exacerbate the ongoing biodiversity loss.32 
                                                          
22 K. Ten Kate & M. Crowe, Biodiversity Offsets: Policy Options for Governments. An Input Paper for the IUCN Technical Study 
Group on Biodiversity Offsets, Switzerland, 2014, p. 7.  
23 K. Ten Kate, J. Bishop & R. Bayon, Biodiversity Offsets: Views, Experience, and the Business Case, IUCN, Insight Investment, 
2004, p. 13. 
24 Although contested by some, even the improved protection of existing habitats against future degradation, better known 
as ‘compensated or averted loss’, is sometimes brought under the umbrella of NNL. See for instance the definition of 
‘biodiversity offsets’ used by Maron et al. in M. Maron et al., Faustian bargains? Restoration realities in the context of 
biodiversity offset policies, Biological Conservation 2012, 155, p. 142. Very critical in this respect is: J.W. Bull et al., Biodiversity 
offsets in theory and practice, Oryx 2013, pp. 369-380. 
25 The European Commission has also issued several studies on the topic of ‘habitat banking’. These studies can be consulted 
at the following website: http://ec.europa.eu/environment/enveco/taxation/index.htm#hab_bank (Accessed1 May 2017 ). 
See i.a.: ICH GHK & Bio Intelligence Service, Exploring potential Demand for and Supply of Habitat Banking in the EU and 
appropriate design elements for a Habitat Banking Scheme, 2013; EFTEC & IEEP, The use of market-based instruments for 
biodiversity protection – The case of habitat banking– Technical Report, Brussels, 2010. On the possibilities of using 
biodiversity offsets within the context of the EU Nature Directives, with a particular focus on recent German experiences, 
see: M. Reese, Habitat offset and banking – will it save our nature? Perspectives for a more comprehensive and flexible 
approach to nature protection: In C.H. Born et al., supra note 9, pp. 483-498.  
26 For an overview of the distinct types of biodiversity banks, see: G. Froger, S. Menard & P. Meral, Towards a Comparative 
and Critical Analysis of Biodiversity Banks, Ecosystem Services 2015, 15, pp. 152-161.  
27 For an overview, see: M. Caroll, J. Fox & R. Bayon (eds.), Conservation & Biodiversity Banking. A Guide to Setting Up and 
Running Biodiversity, 2008.   
28 W. White, The Advantages and Opportunities, In: M. Caroll, J. Fox & R. Bayon (eds.), supra note 29, pp. 33-41.  
29 See for instance: G. Monbiot, Biodiversity offsetting will unleash a new spirit of destruction on the land, The Guardian 7 
December 2012, https://www.theguardian.com/environment/georgemonbiot/2012/dec/07/biodiversity-offsetting-
unleash-wildlife-destruction (Accessed 1 May 2017).  
30 T. Gardner et al., Biodiversity Offsets and the Challenge of Achieving No Net Loss, Conservation Biology 2013, pp. 1354-
1364.  
31 J.W. Bull et al., Seeking convergence on the key concepts in ‘no net loss’ policy, Journal of Applied Ecology 2016, pp. 1686-
1693.  
32 M. Maron et al., Locking in loss: Baselines of decline in Australian biodiversity offset policies, Biological Conservation 2015, 
pp. 504-512.  
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Authors like Curran33 and Moreno-Mateos34 have repeatedly underlined that substantive 
empirical support is currently lacking for biodiversity offsetting policies which are aimed at 
achieving NNL, with some even going as far as to dismiss biodiversity offsets as so-called 
‘Faustian bargains’.35 On a more conceptual level, concerns have been raised claiming that 
offsetting, especially when framed as a market-based instrument, might inadvertently lead to 
further commodification of the remaining biodiversity.36  
 
Against the backdrop of the current debate surrounding the underlying ambitions of the NNL 
principle, it is interesting to examine how EU Member States have implemented  NNL in their 
respective legislation and what lessons can be drawn from its application in the field so far. 
The case of the Flemish approach to NNL in the context of biodiversity offers a compelling 
case study in this respect, for several reasons. For one, in the Flemish Region, which is one of 
the three official regions of the Kingdom of Belgium—alongside the Walloon Region and 
the Brussels-Capital Region – several attempts have been made to integrate the mitigation 
hierarchy into several environmental decrees. However, the concrete application of these 
instruments has been particularly disappointing from an environmental point of view so far. 
As a result, interesting decisions by national and EU courts on several key elements relating to 
NNL have emerged in the context of the Flemish Region, which render a more detailed analysis 
the application of NNL in Flanders also attractive from a comparative point of view. Moreover, 
in view of the continued underperformance at political level and the rising environmental 
awareness in society, an important societal debate has ensued on the poor enforcement of 
existing offset duties and the relatively poor results achieved by the application of NNL in the 
context of forest protection.37  
 
In this article, the Flemish approach to NNL is examined in the light of the current concerns 
surrounding the use of biodiversity offsetting in order to avert further biodiversity losses. In a 
first section, the environmental characteristics – the baseline – of the Flemish Region are 
sketched. Subsequently, a second section outlines the main regulatory instruments aimed at 
implementing the NNL at present. The bulk of the legal analysis is included in the third section, 
in which the current experiences with the Flemish NNL instruments are assessed against the 
backdrop of the critical success factors regarding the use of biodiversity offsets in the context 
of NNL. The main lessons to be drawn from this analysis, which are also instructive for other 
Member States and regions in the EU which are considering a stricter implementation of the 
NNL and ecological restoration policy goals, are wrapped up in the final section of this article. 
They are insightful for the study of biodiversity offsetting tools in a context of poor 
environmental baselines. The research is mainly based on the legal texts of the most relevant 
Flemish NNL instruments and their application in recent administrative practice and case-law 
by the administrative courts. The most relevant scientific literature and policy documents on 
NNL are also taken into consideration.  
 
 
                                                          
33 M. Curran et al., Is there any empirical support for biodiversity offset policy?, Ecological Applications 2014, pp. 628-630.  
34 M. Moreno-Mateos et al., The true loss caused by biodiversity offsets, Biological Conservation 2015, pp. 552-559.  
35 Maron et al., supra note 32, p. 146.   
36 See also in this respect: C. Bonneuil, Tell me where you come from, I will tell you who you are: A genealogy of biodiversity 
offsetting mechanisms in a historical context, Biodiversity Conservation 2015, 192, pp. 485-491.  
37 See for instance: H. Schoukens, There’s something rotten in Flanders’ forests…, De Morgen 27 September 2015. 
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2. Flanders’ environmental baseline and challenges at a glance: one big city with patches of 
biodiversity in an unfavourable condition at its fringes? 
 
The Flemish Region is one of the most densely populated regions of Europe with around 470 
inhabitants per square kilometer.38 Nearly a quarter of the Flemish Region is urbanised and 
about half of its surface is occupied by agriculture. By the same token, Flanders is often tagged 
as ‘one big city’39, with growing residential areas and a patchwork of open space fragments in 
between.40 In spite of recent policy efforts to halt further fragmentation, 6 hectare of ‘open 
space’ in Flanders are still lost every day.41  
 
2.1. General environmental and spatial quality: unfavourable baselines and small sparks of 
hope? 
 
Against the backdrop of the above, it is not hard to grasp that in the Flemish Region, open 
space, environmental quality and natural habitats are under great pressure. For instance, 
when measured against the EU environmental objectives laid down in the Water Framework 
Directive, the water quality was allegedly deemed ‘very poor’ in half of the cases, ‘inadequate’ 
in a third, and ‘average’ in only 16% of the cases.42 A similar trend can be noted as regards air 
quality, which is gradually improving but still poses great challenges for nature conservation 
policy.43 In 2011 nitrogen deposition exceeded the critical load in 94% of the area of the 
terrestrial ecosystems.44  
 
With its forest cover of 11%, the Flemish Region is also one of the least wooded regions in the 
EU.  And whereas almost 12.5% have been allocated a ‘green’ destination on the applicable 
zoning and land use plans, a considerably smaller portion of the Flemish Region is actually 
protected and managed in function of nature conservation goals.45 According to the official 
data of the Flemish Government 81,699 ha or approximately 6% of the Flemish territory is 
effectively managed in view of biodiversity targets.46 These numbers have increased 
considerably over the past decades, mostly because of the steady increase in the number of 
sustainable management plans that have been adopted for privately owned forests.47 The 
area managed as nature reserve, however, has only risen modestly to a mere 2% of the 
territory of the Flemish Region.48 These numbers stand in stark contrast to other countries 
                                                          
38 European Environment Agency, Urban sprawl in Europe: the ignored challenge, 2006.  
39 V. Van Eetvelde & M. Antrop, The significance of landscape relic zones in relation to soil conditions, settlement pattern and 
territories in Flanders, Landscape and Urban Planning 2005, 70, 1-2, pp. 614-622.  
40 T. Verbeek & B. Tempels, Measuring fragmentation of open space in urbanised Flanders: an evaluation of four methods, 
Revue belge de géographie 2016, 2,  https://belgeo.revues.org/17164 (Accessed 1 May 2017).  
41 ‘Elke dag verdwijnt 6 hectare open ruimte’, http://deredactie.be/cm/vrtnieuws/binnenland/1.2045694 (Accessed 1 May 
2017). 
42 ‘Water quality in Flanders ‘poor’, Brussels Times 23 March 2015, http://www.brusselstimes.com/belgium/2536/water-
quality-in-flanders-poor (Accessed 1 May 2016).  
43 See for more information: https://en.vmm.be/publications/air-quality-in-flanders-2014 (Accessed 1 May 2017).  
44 T. Van Daele et al., Biodiversity and Sustainability in Flanders: an indicator-based assessment, 2010.  
45 K. Decleer (ed.), Ecological restoration in Flanders, Mededelingen van het Instituut voor Natuur- en Bosonderzoek INBO, 
M.2008.04, p. 7. 
46 See: https://www.inbo.be/nl/natuurindicator/oppervlakte-met-effectief-natuurbeheer-planperiode-minaplan-4  
(Accessed 1 May 2017).  
47 See on this topic: K. Decleer et al., Terreinverwerving, in: M. Dumortier et al., Natuurrapport 2005. Toestand van de natuur 
in Vlaanderen: cijfers voor het beleid. Mededeling van het Instituut voor Natuurbehoud nr. 24, pp. 362-364.  
48 See: https://www.inbo.be/nl/natuurindicator/oppervlakte-met-effectief-natuurbeheer-planperiode-minaplan-4 
(Accessed 1 May 2017).  
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and regions, such as the Netherlands, Nordrhein-Westfalen and Singapore, which are 
characterized by a similar degree of population density yet host a considerably higher portion 
of sites which are under effective nature management.49  
 
2.2. EU protected biodiversity: unfavourable baseline, unkept policy promises and new 
pledges? 
 
In view of the severe degree of landscape fragmentation, the prevalence of dairy farming and 
the elevated levels of eutrophication, it is not hard to understand the predicament of 
biodiversity in the Flemish Region. The conservation status of more than three quarters of the 
EU protected habitats (38 habitats) is poor, for 9% (four habitats) it is inadequate. In fact, only 
five EU protected habitats have a favourable conservation status.50 The continuous loss of 
small-scale landscape features, such as hedges and buffer strips, when combined with a 
further intensification of agricultural practices, has pushed many farmland species, such as 
the Skylark and the Common hamster to the brink of extinction.51 Likewise, pressure of 
intensive agriculture, and in particular the continuous exceedances of the critical loads in 
protected sites, leads to a prevalence of more common, nutrient-rich habitat types, thus 
rendering the full restoration of such habitats often unworkable, at least in the short term.52  
 
In order to protect the species and habitats of the Habitat and Bird Directives more efficiently, 
24 Special Protection Areas (SPAs) and 38 Sites of Community Interest (SCIs) have been 
designated. Together, these areas constitute the Natura 2000 Network, comprising 166,322 
ha or 12.3% of the Flemish terrestrial area. In 2014, the SCIs were designated as Special Areas 
of Conservation (SACs) by the Flemish Government, in combination with the establishment of 
site-specific conservation objectives.53 Since 2014, the conservation measures and 
management plans for these sites have been drafted and implemented, supplementing the 
existing conservation schemes, which were mostly insufficient to create the net gains required 
to restore a site to a favourable conservation status.54 In addition to the Natura 2000 Network, 
the Flemish Government also adopted the so-called Flemish Spatial Structure Plan (Ruimtelijk 
Structuurplan Vlaanderen) in 1997, which laid down the leading principles for spatial planning 
in Flanders based on a projection of the desired spatial structure of the Flemish Region.55 In 
terms of biodiversity protection, it set some ambitious policy targets, including the creation 
of a Flemish Ecological Network (Vlaams Ecologisch Netwerk) of 125,000 ha, which is to 
constitute a coherent, interconnected ecological network of large nature areas in which 
nature conservation and/or restoration is to be the primary management objective. This 
network of core areas, which was subsequently codified in the Flemish Nature Conservation 
                                                          
49 Decleer at al., supra note 45, pp. 365-368.  
50 H. Demolder et al., Biodiversity Indicators. State of Nature in Flanders, INBO.M.2015.11178787, p. 4.  
51 M.J.J. La Haye, K. Neumann & H.P. Koelewijn, Strong decline of gene diversity in local populations of the highly endangered 
Common hamster (Cricetus cricetus) in the western part of its European range, Conserv Genet, 2012, 13, pp. 311-313. See 
more specifically: H. Schoukens, Redden wij de laatste hamster?, 
http://deredactie.be/cm/vrtnieuws/opinieblog/opinie/1.2660940 (Accessed 1 May 2017).  
52 Demolder et al., supra note 50, p. 4.  
53 For more information, see: https://www.natura2000.vlaanderen.be/ (Accessed 1 May 2017).  
54 For more information, see: https://www.natura2000.vlaanderen.be/specifieke-natuurdoelen (Accessed 1 May 2017).  
55 Decision of the Flemish Government of 23 September 1997, Official Gazette 21 March 1998. The Flemish Spatial Structure 
Plan has been revised on several occasions. See more: https://rsv.ruimtevlaanderen.be/RSV/Informatie/Over-het-
RSV/Downloads (Accessed 1 May 2017).  
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Decree of 21 October 199756, was to be supported by 150,000 ha of nature areas with mixed 
functions (natuurverwevingsgebieden) and an undefined number of interconnecting corridor 
areas (natuurverbindingsgebieden) as well. In order to reverse the landscape fragmentation, 
the Flemish Government pledged, through the Flemish Spatial Structure Plan, to designate 
38,000 ha of additional ‘green’ zones and 10,000 ha of additional forest areas on the land use 
plans by 2007.  
 
More than a decade later, about 39% of the above-mentioned policy target has actually been 
achieved, while 30% of the Flemish Ecological Network still needs to be implemented.57 
Burdensome and time-consuming participatory requirements, limited political willingness to 
prioritize the realization of ecological networks and the conflicting spatial claims on the scarce 
amount of open space in the Flemish Region are often cited as main causes for the limited 
performance as to area conservation so far.58 In addition to the persistent failure of the 
Flemish Region to achieve its policy objectives, it equally needs to be kept in mind that many 
of the protected sites are parks merely protected on paper because of the absence of 
management plans.59  
 
 
3. The existing Flemish regulations on biodiversity loss: a quick scan of the most relevant 
legal provisions 
 
Given the poor environmental baseline, it is not surprising to see the Flemish legislator, who 
had been granted exclusive powers in terms of nature protection and land use throughout the 
second state reform of 1980, adopt several instruments to combat biodiversity loss over the 
past decades. In this section a brief overview of these protection schemes and their recent 
evolutions will be presented.  
 
3.1. Forest protection: NNL and net gains in the context of woodlands? 
 
In view of the limited forest cover in the Flemish Region, the Flemish Parliament has gradually 
implemented a NNL in the specific context of forest protection. Already in 1990, the so-called 
Forest Decree (Bosdecreet) was enacted in order to replace the outdated regulations on forest 
management which were included in a Forest Legal Code (Boswetboek).60 This decree has a 
general scope of application, since it applies to both privately owned and public forests. This 
first generation of basic protection schemes was subsequently made stricter in 1997, when 
the Flemish Government established a moratorium on deforestation.61 Seen by many as too 
strict, however, the Forest Decree was subsequently relaxed to authorize deforestation in 
restrictive circumstances and under strict conditions, requiring compensatory measures in 
                                                          
56 Flemish Nature Conservation Decree of 21 October 1997, Belgian Official Gazette 10 January 1998 (further referred to as 
‘Flemish Nature Conservation Decree’).  
57 See: https://www.inbo.be/nl/natuurindicator/oppervlakte-extra-planologisch-groengebied (Accessed 1 May 2017).  
58 K. Decleer (ed.), supra note 45, p. 7.  
59 Ibid.  
60 Flemish Forest Decree of 13 June 1990, Belgian Official Gazette 28 September 1990 (further referred to as ‘Flemish Forest 
Decree’).  
61 In 1997, the Flemish Nature Conservation Decree included a new article 90bis in the Forest Decree of 1991 , prohibiting 
deforestation for purposes other than public utility works. See H. Schoukens, P. De Smedt & K. De Roo, Handboek 
Natuurbehoudsrecht, 2011, p. 11.  
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order to maintain the forest cover in the Flemish Region.62  The authorization scheme, which 
always departed from a general prohibition on deforestation, is two-tiered.63 If the 
deforestation takes place in industrial or urban zones on the relevant land use plans, is linked 
to projects of general interest or is part of a nature management plan, the moratorium can be 
lifted through the issuance of a planning permit. In all other instances, deforestation is subject 
to a prior derogation by the specialised agency competent for nature conservation. 
Accordingly, woodlands that are ‘outzoned’, i.e. situated outside the green zones designated 
on the relevant land use plans, enjoy less protection than woodlands that are located inside 
designated green zones. 
 
If deforestation is allowed in accordance with the above-mentioned provisions, it must in 
principle be compensated for by the owner of the permit.64 Compensation may take place in 
kind, by paying an amount of money to a compensation fund, or by a combination of both.65 
Since 2014, deforestation of areas larger than three hectares must be fully compensated in 
kind. 
 
3.2. Biotope protection: tailor-made protection for threatened habitats? 
 
In addition to the general protection rules linked to woodlands, several biotope types enjoy 
additional protection in the Flemish Region. In a similar fashion as the Forest Decree, the 1998 
Flemish Biotope Regulation now differentiates between two sets of protection schemes. Its 
Article 7, § 1 assigns strict protection to certain types of threatened biotopes in the Flemish 
Region, such as swamps, semi-natural grasslands and dune habitats.66 In limited cases a 
derogation from this ban, which applies to the entire territory of the Flemish Region, can be 
issued by the agency competent for nature conservation. Pursuant to Article 8 of the 2008 
Biotope Regulation, actions entailing the actual destruction or degradation of vegetation or 
small-scale landscape elements, such as hedges or tree rows, are subject to a prior nature 
permit, which can be delivered at municipal level (natuurvergunning). This permit scheme is 
applicable to a substantial portion of the designated Natura 2000 sites and in areas which have 
been assigned a green destination on the relevant land use plans. If a permit and/or 
derogation is to be considered, the necessary mitigation and compensation measures need to 
be put forward. Such measures can be imposed through the issuance of derogation or permit 
conditions.   
 
3.3. Area protection: establishing two distinctive ecological networks? 
 
The so-called ‘first pillar’ of the EU Habitats Directive requires the EU Member States to 
conserve and protect the Natura 2000 sites that have been designated on their respective 
territories. When adequately enforced, Articles 6(3) and (4) of the Habitats Directive evidently 
play an essential role in averting further NNL in the context of the national sites that have 
been included in the Natura 2000 Network. Although these specific conservation duties do 
                                                          
62 Ibid, pp. 476-479. 
63 Article 90bis (1) of the Flemish Forest Decree. 
64 Article 90bis (2) of the Flemish Forest Decree.  
65 Article 90bis (4) of the Flemish Forest Decree. 
66 Regulation of the Flemish Government of 23 July 1998 laying down detailed rules for the implementation of the Decree of 
21 October 1997 concerning nature conservation and the natural environment, Belgian Official Gazette 10 September 1998 
(further referred to as the ‘1998 Biotope Regulation’). 
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not necessarily put a general ban on economic activities67, the exclusive ecological focus 
thereof68 considerably affects the leeway for planning authorities when issuing permits for 
potential harmful development in the context of a Natura 2000 site.69  
 
The long-lasting absence of strict assessment rules in the 1997 Flemish Nature Conservation 
Decree70 effectively turned the ecological network into a ‘paper tiger’ for more than a 
decade.71 Apart from general regulations on nature-friendly forestry and agriculture, no 
specific provisions aimed at avoiding NNL in the context of Natura 2000 were effectively 
enforced throughout the 1990s.72 The 2002 landmark decision of the Belgian Council of State 
in a case concerning the construction of a new tidal dock (Deurganckdock) in the Antwerp Port 
Area strikingly revealed that an explicit implementation of the strict assessment rules could 
no longer be averted.73 Pressured by pending infringement proceedings, the Flemish 
Parliament decided to modify the Flemish Nature Conservation Decree in 200274 by including 
a strict assessment regime for plans and projects liable to damage Natura 2000 sites, among 
other things.  
 
According to Article 36ter, § 4 of the Flemish Nature Conservation Decree the competent 
authorities must not agree to any plan or project which, according to the appropriate 
assessment, is likely to have a significant effect on the site.75 By virtue of Article 36ter, §5 of 
the Flemish Nature Conservation Decree, plans or projects can still go ahead in spite of a 
negative assessment, provided that there is no alternative solution, that they are necessary 
for imperative reasons of overriding public interest (IROPI) and that all compensatory 
measures necessary to ensure the overall coherence of the Natura 2000 Network are taken. 
In  the Parliamentary Preparations, it is stressed that such IROPI interest must be both public 
and overriding, meaning that it must be of such demonstrable importance that it can clearly 
overcome the interest in conserving nature, which is only likely to happen in exceptional 
circumstances.76  
 
Article 26bis of the Flemish Nature Conservation Decree puts forward an analogous protection 
scheme for the Flemish Ecological Network. Only if the stringent derogation clause contained 
in Article 26bis, §3 of the Flemish Nature Conservation Decree is applied can projects liable to 
create unavoidable and irreparable damage to the Flemish Ecological Network still be 
authorized. In this scenario as well, the necessary compensatory measures need to be actively 
implemented.77 
 
                                                          
67 Case C-2/10 Azienda Agro-Zootecnica Franchini Sarl [2011] ECR I-6561, para. 46. 
68 Case C-127/02 Waddenzee [2004] ECR I-7405, para. 59.  
69 See also: P. Scott, Appropriate Assessment: A Paper Tiger?, In: G. Jones QC (ed), The Habitats Directive – A Developer’s 
Obstacle Course, Hart, 2012, p. 103.  
70 Belgian Official Gazette 10 October 1998. 
71 H. Schoukens, P. De Smedt & A. Cliquet, The Implementation of the Habitats Directive in Belgium (Flanders): back to the 
Origin of Species?, Journal for European and Environmental Planning Law 2007, pp. 127-128.  
72 Ibid, pp. 129-131.  
73 Belgian Council of State case no. 109.563, 30 July 2002. 
74 Belgian Official Gazette 31 August 2002. 
75 See more extensively on Article 6(4) of the Habitats Directive: R. Clutten & I. Tafur, Are Imperative Reasons Imperiling the 
Habitats Directive? An Assessment of Article 6(4) and the IROPI Exception, In: G. Jones QC (ed), supa note 69, p. 167.  
76 This is in line with the recent case-law in this respect. See i.a.: Case C-182/10 Solvay [2012] ECLI:EU:C:2012:82, paras. 72-
76.  
77 Schoukens, De Smedt & De Roo, supra note 61, pp. 246-251.  
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3.4. Species Protection: the revival of an obsolete protection instrument?  
 
Both the Habitats and Birds Directive put forward strict protection schemes in order to prevent 
further damage to threatened species.78 As aptly underscored by the Court of Justice of the 
EU (CJEU) in its steadfast jurisprudence regarding Article 12(1) of the Habitats Directive, the 
adoption of effective conservation measures for the endangered species listed in Annex IV is 
to be considered a ‘common responsibility’ of all EU Member States.79  In particular, the CJEU 
showed itself determined to safeguard the effet utile of the strict protection regime.80 As to 
the spatial repercussions thereof, the importance of a correct transposition of Article 12 (1) 
(d) of the Habitats Directive prohibiting the deterioration or destruction of breeding sites and 
resting places is stressed in several rulings.81  
 
For a considerable time, though, no correct implementation of the strict protection schemes 
had been provided for at Flemish level. Granted, several old and obsolete Royal Decrees still 
provided for some basic protection for several protected plant and animal species, even going 
beyond the list of protected species under EU law. However, these decrees were not 
consistent with the precise wording of the strict protection rules included in Article 12(1) of 
the Habitats Directive.82 Let alone that the presence of protected species would be able to 
impede the economic development of site. Likewise, especially bearing in mind the strict case-
law of the CJEU regarding derogation clauses83, it was obvious for a long time that the 
conditions under which a derogation could be granted were too lenient in view of Article 16(1) 
of the Habitats Directive. In addition, it is certainly no secret that the effective enforcement 
of the protection rules with respect to harmful projects and other activities left a lot to be 
desired.84 In the wake of the infringement proceedings launched against Belgium for not 
adequately protection the Common hamster in the Flemish Region, a new, more 
comprehensive Species Protection Regulation finally got adopted.85 The 2009 Species 
Protection Regulation ensures a more correct implementation of the EU duties incumbent on 
the Flemish Government and equally includes a more integrated approach to species 
protection in the context of planning permitting procedures.  
 
3.5. Horizontal instruments: filling in the remaining gaps for ordinary biodiversity? 
 
Most interestingly, the Flemish Nature Conservation Decree also includes a set of so-called 
‘horizontal protection instruments’, that are partially inspired by the German 
                                                          
78 For more guidance on the practical repercussions of these protection requirements, see: H. Schoukens & K. Bastmeijer, 
Species protection in the European Union: How strict is strict? In: C.H. Born et al., supra note 9, pp. 121-124.  
79 Case  C-6/04 Commission v UK [2005] ECR I-09017, para. 25. See more extensively: Schoukens & Bastmeijer, supra note 78, 
pp. 131-134.  
80 Commission v UK, supra note 79, para 79. 
81 Case C-98/03 Commission v Germany, [2006] ECR I-00053, para 55. See also: European Commission, Guidance document 
on the strict protection of animal species of Community interest under the Habitats Directive 92/43/EEC, p. 39-40. 
82 Schoukens, De Smedt & Cliquet, supra note 71, pp. 136-139.  
83 Case C-182/02 Ligue pour la protection des oiseaux and Others [2003] ECR I-12105, para 16; Case C-344/03 Commission v 
Finland [2005] ECR I-11033, paras 18-46. 
84 G. Van Hoorick, De soortenbescherming in het Vlaamse Gewest: het is al ontheffing wat de klok slaat?, in: N. Teesing (ed.), 
Wie beschermt het natuurbeschermingsrecht?, Boom Juridische Uitgevers, 2008, pp. 175-186. 
85 Species Protection Regulation of 15 May 2009, Belgian Official Gazette 1 September 2009 (further referred to as ‘Species 
Protection Regulation’).  
-293-
11 
 
Eingriffsregelung.86 The instruments aim to avoid or mitigate NNL in the context of ordinary 
biodiversity without overly impeding spatial developments. First, there is the due diligence 
obligation contained in Article 14 of the Flemish Nature Conservation Decree 
(natuurzorgplicht), which set forth a duty of care towards nature which has to be observed by 
everyone who carries out certain activities liable to damage biodiversity. It is not explicitly 
linked to planning permitting schemes and is permanently applicable. In view of a ruling by 
the Belgian Constitutional Court, which held that the wide scope of the duty of care might be 
problematic in view of the ‘lex certa’ requirement in criminal cases87, its scope was 
considerably narrowed down.88  However, a more comprehensive NNL clause to be applied in 
the context of planning permitting schemes is established by Article 16 of the Flemish Nature 
Conservation Decree. To be more precise, the latter provision imposes the obligation on 
permit issuing agencies to guarantee that the activities they authorize cause no ‘avoidable 
damage’ to biodiversity (natuurtoets). Yet the concept of ‘avoidable damage’ is not 
restrictively defined, which implies that the clause can in principle be used to avoid or mitigate 
NNL both in the context of protected biodiversity and in the context of so-called ‘ordinary’ 
biodiversity.89 It is important to point out that, in theory, no de minimis threshold applies, 
which again underlines the broad scope of Article 16.90 Still, Article 16 merely applies at project 
level, leaving biodiversity loss at the planning stage unaddressed.91  
 
3.6. EIA and SEA: further integration of environmental concerns into planning and permitting 
procedures? 
 
Lastly, mention is to be made of the Flemish rules regarding environmental impact assessment 
for projects (EIA) and strategic impact assessment for plans and programmes (SEA). In this 
respect, however, the Flemish Region also has a notoriously bad track record when it comes 
to properly implementing and applying the rules enshrined in Directive 85/337/EEC (the 
‘original’ EIA Directive)92 and Directive 2001/42/EC93 (SEA Directive) in its internal legislation. 
This was particularly the case for the SEA/EIA rules regarding plans and projects which did not 
surpass the relatively high threshold values present in Annex I to the EIA Directive. In fact, 
Belgium was one of the first Member States to be convicted by the CJEU for not having 
respected the assessment rules for small-scale (Annex II) projects.94 Facing its unsuccessful 
attempts to properly implement Directive 85/337/EEC, as amended by Directive 97/11/EC, the 
                                                          
86 Articles 13-18 of the German Federal Nature Protection Act. See more extensively: P. Fischer-Huftle, 35 Jahre 
Eingriffsregelung – eine Bilanz, Natur und Recht 2011, pp. 753-758; M. Lau, Die naturschutzrechtliche Eingriffsregelung (Teil 
1), Natur und Recht 2011, pp. 680-689; M. Lau, Die naturschutzrechtliche Eingriffsregelung (Teil 2), Natur und Recht 2011, pp. 
762-771 
87 Belgian Constitutional Court, case no. 82/2008, 27 May 2008.  
88 See more extensively: P. De Smedt & H. Schoukens, Natuurzorgplicht. Is er leven na het arrest van het Grondwettelijk Hof 
van 27 mei 2008?, NieuwJuridischWeekblad 2009, pp. 738-758 
89 See more extensively: H. Schoukens, Natuurbescherming buiten de lijntjes. De natuurtoets als imperfect antwoord op de 
biodiversiteitscrisis binnen Vlaanderen, Tijdschrift voor Omgevingsrecht en Omgevingsbeleid 2014, pp. 355-357.  
90 Ibid, pp. 355-356.  
91 Ibid, p. 353.  
92 Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the 
environment [1985] OJ L 175, p. 40 (further referred to as ‘EIA Directive’). The latter directive and its subsequent amendments 
have been codified by Directive 2011/92/EU. See: Directive 2011/92/EU of the European Parliament and of the Council of 13 
December 2011 on the assessment of the effects of certain public and private projects on the environment [2011] OJ L 26, p. 
1. 
93 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the assessment of the effects of 
certain plans and programmes on the environment [2001] 197/30 (further referred to as ‘SEA Directive’).  
94 Case C-133/94 Commission v Belgium [1996] ECRI-2323, para. 43. 
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Flemish Government decided to come forward with a new Decree aimed at laying down the 
basic rules and principles in relation to EIA. It was widely believed that the major flaws and 
shortcoming of the existing EIA rules would be remedied by the Decree of 18 December 
200295, which was to be added as a new section to the Decree of 5 April 1995 concerning 
General Provisions to Environmental Policy (Decreet Algemene Bepalingen Milieubeleid).  
 
Not hindered by the more recent case-law developments before the CJEU, in which the 
relevance of adequately reviewing the adverse cumulative environmental effects of small-
scale projects was steadfastly highlighted96, the Flemish Government still decided to establish 
relatively high exclusion thresholds in its EIA Regulation of 10 December 2004. By way of 
example, industrial estate projects only had to be subjected to a rudimentary environmental 
assessment (‘screening’) if they encompassed more than 50 acres.97 The Flemish Region had 
to abandon this policy of exempting smaller projects from a EIA after yet another conviction 
by the CJEU in 2011.98 In the wake of the decision a new Decree, modifying the existing EIA 
rules and introducing a simplified assessment procedure for the Annex II projects that did not 
surpass the applicable thresholds, was adopted.99 Under the new framework no thresholds 
are used in order to limit the ambit of the simplified screening procedure. This new approach 
was recently further translated into the permitting procedure for integrated environmental 
permits by the Flemish Decree on the Integrated Environmental Permit (Decreet 
Omgevingsvergunning)100, which entered into force in February 2017.  
 
The Flemish implementation problems were not restricted to EIA, however. In 2006 Belgium 
was also convicted by the CJEU for not having transposed the assessment procedures 
contained in the SEA Directive in a timely manner within the legislation of the Flemish 
Region.101 Only three years after the expiration of the implementation deadline (July 2004), 
the 2007 SEA Decree finally laid down a more comprehensive assessment duty for regional 
spatial execution plans.102 However, not only was the entry into force of these new rules 
unlawfully postponed for a certain class of plans and programmes, spatial execution plans for 
projects that did not exceed certain threshold values were not systematically submitted to an 
SEA until 2013.103 That is because the competent authorities refused to set aside the 
inherently flawed exclusion thresholds that were in order at project level (see supra). The 
application of the SEA was further complicated by additional legal problems, which ultimately 
                                                          
95 Belgian Official Gazette 13 February 2003. 
96 See for instance: Case C-392/96 Commission v Ireland [1999] ECR I-5901, para. 66. See more recently: Case C-66/06 
Commission v Ireland [2008] ECR I-00158, para. 68; Case C-255/08 Commission v The Netherlands [2009]  ECR I-00167, para. 
41. 
97 H. Schoukens, Hof van Justitie legt een bom onder het Vlaamse m.e.r.-Besluit van 10 december 2004: kunnen er nog 
kwantitatieve uitsluitingsdrempels worden gehanteerd bij de invulling van de screeningsverplichting?, Tijdschrift voor 
Ruimtelijke Ordening en Stedenbouw 2010, pp. 150-157.  
98 Case C-435/09 Commission v Belgium [2011] ECR I-00036, para. 61.  
99 Belgian Official Gazette 20 April 2012; see also: EIA Screening Regulation of 1 March 2013, Belgian Official Gazette 29 April 
2013.  
100 Flemish Decree of 25 April 2014 regarding the Integrated Environmental Permit, Belgian Official Gazette 23 October 2014.  
101 Case C-54/06 Commission v Belgium [2006] I-00127.  
102 Flemish Decree of 27 April 2007 regarding Strategic Environmental Assessment, Belgian Official Gazette 20 June 2007.  
103 Until recently this manifestly unlawful practice was even reaffirmed by the Council of State. However, in its more recent 
jurisprudence the Belgian Council of State declined to accept the lawfulness of the threshold values: Belgian Council of State, 
case no. 218.458, 14 March 2012.  
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led to the adoption of a new SEA Decree in July 2016, aiming at a better integration of the SEA 
into the spatial planning context.104 
 
  
4. Critical review of the Flemish No Net Loss Approaches 
 
The above overview of the existing protection and assessment demonstrates that the Flemish 
Region has systematically failed to implement its NNL obligations under EU environmental law 
in a timely manner, which certainly contributed to their limited effectiveness and the 
continuing loss in the field. However, the presence of NNL tools in the context of biodiversity 
that is not strictly protected under EU law means that the Flemish NNL legislation cannot 
simply be dismissed as an example of ‘no gold plating’.105 Below, the concrete application of 
the existing NNL instruments present in the Flemish Region will be assessed in detail. This is 
done against the backdrop of the key challenges regarding the effectiveness of NNL policies 
that have been identified in recent literature.106 As the all too lenient application of the 
existing NNL and offsetting instruments generated increasing controversy among many 
environmental NGOs, the recent case-law developments in the Flemish Region are particularly 
insightful as to the effectiveness of the existing regulations and  allow us to paint a quite 
accurate picture of their most important shortcomings and strengths.107  
 
4.1. The lack of overarching policy goals: no net loss or net gains as primary objective? 
 
In order to function properly NNL instruments need to be framed within the context of a 
comprehensive policy framework with clear-cut objectives. In countries like France and the 
United Kingdom specific policy documents regarding NNL have been adopted.108 Suffice it to 
say that express policy notes can help identify the specific operational targets associated with 
biodiversity instruments. In itself, halting further net loss of biodiversity, which constitutes the 
logical overarching goal of the EU Biodiversity Strategy, serves as a fundamental premise in 
this respect.  Still, in regions where the remaining biodiversity is already at an unfavourable 
status, such as the Flemish Region, a ‘net gains’ approach might be the more preferable 
option. In France, for instance, the 2012 government guidance on NNL explicitly indicates that 
‘the implementation of the mitigation hierarchy is intended to conserve the overall 
environmental quality of habitats, and if possible to achieve a net gain, in particular for 
degraded habitats, taking into account their sensitivity and general goals for achieving good 
conservation status of these habitats’.109   
 
                                                          
104 Decree of 1 July 2016 regarding the Integration of Strategic Environmental Assessment in Spatial Execution Plans, Belgian 
Official Gazette 19 August 2016.  
105 See  on this topic: J.H. Jans & L. Squintani, "Gold-plating" of European Environmental Measures?, Journal of European 
Environmental & Planning Law 2009, pp. 417-435 
106 See in this respect: F. Quétier, B. Regnery & H. Levrel, No net loss of biodiversity or paper offsets? A critical review of the 
French no net loss policy, Environmental Science & Policy 2014, 38, pp. 120-141. The key challenges regarding the use of 
biodiversity offsets used in this article are drawn from, among others: Moreno-Mateos, supra note 34, pp. 555-557; K. Ten 
Kate & J. Pilgrim, Biodiversity Offsets technical study paper, IUCN Technical Study Group on Biodiversity Offsets 2014, pp. 10-
34.  
107 With reference to Article 9(2) and (3) of the Aarhus Convention, lawsuits launched by environmental NGOs get a more 
favourable treatment in administrative courts. See for instance Belgian Council of State, case no. 227.223, 17 June 2014.  
108 Ten Kate & Crowe, supra note 22, pp. 21-22. On France more in particular: Quétier, Regnery & Levrel, supra note 106, pp. 
122-123.  
109 Quétier, Regnery & Levrel, supra note 106, pp. 122-123.  
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In Flanders, however, no comprehensive policy framework regarding biodiversity offsetting 
exists in the Flemish Region. Still, both in Belgium’s National Biodiversity Strategy and in the 
2014-2019 Policy Statement of the Flemish Government regarding the Environment and 
Nature Conservation, adherence to the EU Biodiversity Strategy, including the targets 
regarding NNL and 15% ecological restoration, is presented as the underlying premise of the 
Flemish nature conservation policy.110 As a result, one can implicitly deduce therefrom that 
the EU biodiversity goals have to be taken into account in the context of biodiversity offsetting. 
Accordingly, the Flemish NNL is to be aimed at halting the ongoing loss for Flemish biodiversity 
and, where possible, achieving net gains.  
 
It is obvious that the lack of more concrete policy statements in relation to the specific 
biodiversity offset tools in the Flemish Region has an important bearing on the practical 
application of the NNL instruments in the field. It is to be tagged as a major shortcoming, 
especially taking into consideration the current predicament of Flemish biodiversity. 
 
Firstly, more operational objectives regarding biodiversity offsets could provide more 
objective yardsticks to periodically review the effectiveness of the NNL approach on the 
ground. They might indeed lead to further accountability. For now, though, more explicit and 
short-term policy commitments are absent. At the same time the Flemish Government 
appears to assume that the bulk of the biodiversity gains, necessary to achieve the EU 
restoration targets, will be achieved through the establishment of additional management 
measures within the context of Natura 2000 sites, while remaining silent on the exact benefits 
to be expected from a more rigorous application of the existing NNL instruments in relation 
to damaging project developments.  
 
Secondly, the drafting of operational NNL targets might lead to a more fundamental debate 
regarding the precise ambition level tied to the applicable NNL instrument. For instance, in 
order to address the current time lags and performance failures related to biodiversity offsets, 
it may be recommendable to establish more progressive NNL targets, especially for habitats 
that are already at a poor conservation status. To that end, it might be reasonable to explicitly 
frame the existing NNL instruments in a ‘net gains’ approach rather than a ‘conservative’ NNL 
approach. Let us take the example of woodlands in the Flemish Region which, although not 
completely overlapping with EU protected habitats, still are in a dire state. As indicated above, 
the application of the Forest Decree, in spite of having entered into force more than 20 years 
ago, has not succeeded in reversing the ongoing decline of woodlands within the Flemish 
Region.111 
 
While these figures evidently underline the current failings of the existing compensation 
mechanism (see infra), they also reflect the lack of a clear-cut NNL rationale to be observed at 
permit level. In this context, a more clear-cut policy statement regarding NNL may pay off. It 
can be expected that the setting of overarching NNL objectives, where possible even 
translated into yearly intermediary and operational targets, might trickle down and eventually 
                                                          
110 Vlaams Minister van Omgeving, Natuur en Landbouw Joke Schauvliege, Beleidsnota Omgeving 2014-2019, 
https://www.vlaanderen.be/nl/publicaties/detail/beleidsnota-2014-2019-omgeving (Accessed 1 May 2017); Royal Belgian 
Institute of Natural Sciences, Biodiversity 2020 – Update of Belgium’s National Biodiversity Strategy, 2016, 
https://www.health.belgium.be/sites/default/files/uploads/fields/fpshealth_theme_file/19104339/Strat%C3%A9gie%20nat
ionale%20biodiversit%C3%A9%202013_EN.pdf (Accessed 1 May 2017).  
111 D. Anseeuw, Compensatieplicht: de mol in het Vlaamse natuur-, milieu- en landbouwbeleid, Oikos 2016, p. 17. 
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lead to more scrutiny at permit level in view of the current shortcomings. For now, permitting 
agencies appear to apply the NNL tools without having a clear view of the larger policy goals 
that are applicable in this regard. 
 
Thirdly, it is to be noted that the lack of clear-cut policy objectives also indirectly obstructs the 
quest for a more fundamental reboot of the Flemish NNL policy in terms of ambition level. It 
is precisely here that the topic of progressive compensation ratios, which are crucial to 
achieving NNL, comes into the picture. Yet in order to have a meaningful discussion on the 
applicable compensation ratios, again a clear understanding of the over-arching policy targets 
is required. It is thus not surprising to note that no explicit guidelines regarding compensation 
ratios are currently present in Flemish environmental law. For now, the concrete 
compensation ratios will thus need to be negotiated with the project developer on an ad hoc 
basis, which makes it again hard to assess the global effectiveness thereof.  
 
The existing regulations lay down explicit compensation ratios only in the specific context of 
forest offsets. They start from 1:1 at a minimum for mixed forests, comprising between 20% 
and 80% of native deciduous trees. This ratio is raised to 1:3 if a woodland is removed that is 
important for achieving the conservation objectives in a Natura 2000 site.112 Taking into 
account the progressive compensation ratios that are sometimes used within the context of 
Article 6(4) derogations in other countries (up to 1:7)113 and the time lags to be faced when 
implementing the offsets, a reconsideration of the rather modest compensation ratios 
appears imperative.  
 
Against the backdrop of more operational offsetting-related objectives, one should also 
contemplate the issuance of explicit progressive compensation ratios for habitats other than 
woodlands. While higher offset ratios could render the implementation of biodiversity offsets 
politically more challenging114 given the additional economic costs they might entail, they are 
certainly recommendable in regions that are already characterized by serious environmental 
degradation and the serious delays that need to be taken into account when restoring or (re-
)creating nature. However, as of today, this more fundamental debate has not taken place, 
precisely due to the lack of more concrete policy statements and yardsticks, among other 
things, which makes it hard to objectivise the precise need for more progressive compensation 
ratios.  
 
4.2. Material and territorial scope of the offsetting measures: too broad or too narrow? 
 
There is a widespread consensus in the available policy documents and literature that NNL 
instruments and the offset tools associated therewith should address – as a minimum – 
significant residual impacts on biodiversity.115 Evidently, tackling so-called trivial impacts 
                                                          
112 Article 90bis (4) of the Flemish Forest Decree. See also: Flemish Forest Compensation Regulation of 16 February 2001, 
Belgian Official Gazette 23 March 2001 (further referred to as ‘Forest Compensation Regulation’).  
113 See for instance: European Commission, Opinion delivered at the request of Germany pursuant to Art. 6(4) sub para. 2 of 
the Habitats Directive, concerning the deepening and widening of the ship fairway of the river Main at the sections Wipfeld, 
Garstadt and Swcheinfurt (Bavaria, Germany), C(2013) 1871 final, p. 4.  
114 A. Moilanen, A.J.A. van Teeffelen, Y. Ben-Haim & S. Ferrier, How much compensation is enough? A framework for 
incorporating uncertainty and time discounting when calculating offset ratios for impacted habitat, Restoration Ecology 2009, 
pp. 470-478.  
115 Ten Kate & Pilgrim, supra note 106, p. 13;  Quétier, Regnery & Levrel, supra note 106, p. 123.  
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should not be the main focus of NNL instruments, even though cumulative effects are to be 
addressed whenever deemed relevant (see infra).116  
 
As has already been demonstrated above, the applicable NNL instruments in the Flemish 
Region in theory cover an extensive range of biodiversity and ecosystems. For instance, 
damage to protected biotopes and species is tackled through tailor-made protection schemes, 
while more generic instruments, such as the - admittedly vaguely formulated - NNL obligation 
contained in Article 16 of the Flemish Nature Conservation Decree and the EIA/SEA 
requirements, are to be applied so to avert further NNL over the wider landscape. In other 
words, both threatened species and ‘ordinary’ biodiversity are principally protected under 
Flemish nature conservation law.  
 
In theory the territorial scope of most of these instruments, such as Article 16 of the Flemish 
Nature Conservation Decree, is surprisingly vast since they are not confined to protected areas 
or green areas on the applicable land use plans. Consequently, biodiversity located in unbuilt 
urban zones or on agricultural lands also enjoys a certain level of protection. Previously, the 
Flemish legislator had included so-called ‘spatial exemption clauses’ in the Flemish Nature 
Conservation Decree, aimed at limiting the binding effect of the above-mentioned protection 
rules so that they would not stand in the way of project developments that are in accordance 
with the applicable land use plan.117 In the meantime, though, the majority of these 
exemption clauses have been deleted, mostly because they were at odds with the EU Nature 
Directives.  
 
However, a strict application of the protection rules in urban and industrial zones still often 
gives rise to thorny legal discussions that mostly end up in court. Nevertheless, the Belgian 
Council of State has shown remarkable reluctance when applying the above-mentioned 
exemption clauses in several important landmark rulings. For instance, in a 2000 landmark 
ruling on a case revolving around protected biotopes on a parcel of land which was situated 
in an industrial development zone, the Council held that the mere fact that the application of 
the Biotope Protection Regulation might limit development options is not sufficient to declare 
it unlawful in view of the existing exemption clauses.118 More recently, in a 2009 decision on 
the development of a container terminal on a site where woodlands were present, the Council 
of State reasserted the applicability of Article 16 of the Flemish Nature Conservation Decree 
to biodiversity located in industrial sites.119 By doing so, the Belgian Council of State effectively 
underlined the importance of assessing the impact of project developments on ordinary 
biodiversity, even when located outside protected sites.120 A similar approach prevailed 
regarding the interference between economic developments and strict species protection.121 
 
Even so, the practical effects of these favourable court rulings remain relatively limited for 
now. Although the increased stringency at court level is to be applauded, other case-law 
developments before the Belgian Council of State equally demonstrate that the impact of 
                                                          
116 Ten Kate & Pilgrim, supra note 106, p. 14.  
117 Schoukens, De Smedt & Cliquet, supra note 71, p. 129.  
118 Belgian Counil of State, case no. 84.964, 27 January 2000. 
119 Belgian Council of State, case no. 189.901, 27 January 2009.  
120 See for more recent examples: Belgian Council of State, case no. 227.106, 14 April 2014; Belgian Council of State, case no. 
204.673, 3 June 2010. More extensively: Schoukens, supra note 89, pp. 354-356.  
121 Belgian Council of State, case no. 222.543, 18 February 2013.  
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Article 16 of the Flemish Nature Conservation Decree is not to be overrated, as it does not 
cover cases of unavoidable residual damage.122 More importantly, according to the Council 
the notion of ‘avoidable damage’ cannot be interpreted in such a way that a permit is refused 
with referral to the unavoidable impacts on the environment caused by the project.123 This 
led the Council of State to conclude that the destruction of farmland biodiversity which was 
the unavoidable corollary of the construction of commercial greenhouses cannot be used as 
a principle argument to turn down a planning permit application.  
 
Although there certainly is case-law in which permit refusals based on Article 16 of the Flemish 
Nature Conservation Decree are upheld with implicit reference to unavoidable residual loss124, 
the wording of the provision itself renders it particularly troublesome for planning authorities 
to decline permit applications when the damage inflicted is inherently linked to the nature of 
the activity and thus cannot be mitigated through traditional minimization actions. 
Consequently, the regulations laid down by Article 16 are appear of little avail to compensate 
unavoidable damage to nature. At the same time denying permits for unsustainable 
development or making them subject to robust compensation might in some cases be the 
most effective means to avoid further net loss. It is therefore fair to conclude that Article 16 
of the Flemish Nature Conservation Decree is affected with major flaws, rendering it 
inherently unsuitable to achieve the global NNL objective. Furthermore, the limited 
enforcement of these and other NNL instruments by both local municipalities and specialized 
governmental agencies further reduces their effectiveness. In fact, a recent report of the 
Belgian Court of Auditors revealed that in the past five years more than 80% of all applications 
for a derogation with a view to deforestation were granted. Many cases of creeping 
deforestation are still tolerated.125  
 
The latter analysis raises several compelling questions. Theoretically speaking, one might 
consider the introduction of a strict ban on further biodiversity loss within the Flemish Region, 
irrespective of its endangered status. The current predicament of biodiversity in Flanders 
might certainly justify this more rigid approach. To that end, the wording of Article 16 of the 
Flemish Nature Conservation Decree could be strengthened so as to compel planning agencies 
to turn down planning permits that further affect ordinary biodiversity in Flanders. However, 
it is certainly understandable that NNL instruments mainly put the emphasis on the protection 
of the most threatened habitats and species. Even so, recent literature suggests that 
biodiversity offsetting is expected to deliver the biggest gains in the context of ‘common’ or 
‘ordinary’ biodiversity, especially when the latter is not adequately protected under the 
existing regulatory framework.126 This in turn points to a possible silver lining. As a strict 
moratorium on biodiversity degradation appears unworkable for now, additional losses of 
ordinary biodiversity should at least be avoided through the presence of effective offsetting 
and compensation schemes. Even so, with the exception of the existing compensation 
requirements as regards forest compensation, such explicit offsetting rules are currently not 
present within Flemish nature conservation law, rendering it ill-adapted to avoid further loss. 
                                                          
122 Belgian Council of State, case no. 165.664, 7 December 2006.  
123 Schoukens, supra note 89, pp. 355-356.  
124 Belgian Council of State, case no. 159.752, 8 June 2006.  
125 Belgian Court of Auditors (Rekenhof), Ontbossing en compensatie. Uitvoering van de compensatieplicht bij ontbossing en 
werking van het Bossencompensatiefonds, 2016, p. 20 and p. 32. .  
126 A.J.A. van Teeffelen et al., Ecological and economic conditions and associated institutional challenges for conservation 
banking in dynamic landscapes, Landscape and Urban Planning 2014, 130, p. 70.  
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At best, they should be implicitly derived from vaguely formulated provisions, such as Article 
16 of the Flemish Nature Conservation Decree. The inclusion of a stringent biodiversity 
offsetting requirement for ordinary biodiversity would thus represent a logical next step 
forward for the Flemish NNL policy in view of the applicable NNL and restoration objectives.   
 
4.3. A timely integration of NNL in the planning procedures: too little, too late? 
 
A timely integration of biodiversity-related concerns into the applicable spatial planning 
schemes is crucial to guarantee their effectiveness. Land use planning, especially when linked 
to a comprehensive SEA, has a key role to play in ensuring a delicate balance of economic, 
social and environmental interests.127 Overall, landscape-level analysis is deemed 
instrumental to ensure strong spatial interlinkages between the applicable spatial planning 
frameworks and biodiversity offsetting tools.128 In the specific context of biodiversity 
offsetting an early integration of NNL into strategic and land use plans might also help to 
facilitate the selection of offset and compensation sites, and thus streamline subsequent 
permitting procedures. Likewise, a more strategic approach to NNL and biodiversity offsetting 
allows the competent agencies to deal with cumulative effects in a more proactive manner129, 
which might in turn help to pave the way for more effective compensation zones.130  
 
In this respect, the bad track record of the Flemish Region regarding the implementation of 
both the Nature Directives and the SEA and EIA Directives cannot be ignored. Prior to 2007 no 
systematic SEA was carried out for the majority of the spatial execution plans (ruimtelijke 
uitvoeringsplannen) – the principal operational planning tool within the Flemish Region – that 
had been adopted in the Flemish Region.131 It is therefore not hard to understand that much 
of the general biodiversity loss authorized by spatial plans has been left unaddressed until 
recently. Article 16 of the Flemish Nature Conservation Decree is not able to rectify this 
loophole either, since it merely applies at project level.132 In one lawsuit, an environmental 
NGO claimed that the general principle of standstill or non-regression, which is also reflected 
in Article 23 the Belgian Constitution and in Article 8 of the Flemish Nature Conservation 
Decree, compelled the planning authority to effectively offset any damage to ordinary 
biodiversity. Nevertheless, the Belgian Council of State consistently dismissed such claims.133  
 
On the upside, though, the entry into force of the new SEA rules from 2007 onwards urged 
the Belgian Council of State to review the effective implementation of mitigating and 
compensation measures more strictly within the context of applicable spatial execution 
plans.134 For instance, in a ruling of 30 June 2016 the Belgian Council of State annulled a land 
use plan for not having adequately provided ‘compensation zones’ necessary to offset the 
damage to biodiversity that would have been caused by the planned activities.135 In other 
                                                          
127 Ten Kate & Crowe, supra note 22, pp. 29-30.  
128 Ten Kate & Pilgrim, supra note 106, p. 11 and p. 13.   
129 Ibid.  
130 Quétier, Regnery & Levrel, supra note 106, p. 125.  
131 H. Schoukens, De ondraaglijke lichtheid van milieueffectrapportage: Einmal ist keinmal?, Tijdschrift voor Ruimtelijke 
Ordening en Stedenbouw 2014, pp. 24-29.  
132 Belgian Council of State, case no. 209.459, Van Ermen.  
133 See i.a.: Belgian Council of State, case no. 209.866, 20 December 2010, Belgian Council of State, case no. 130.211, 9 April 
2004. 
134 See for instance: Belgian Council of State, case no. 224.059, 25 June 2013.  
135 Belgian Council of State, case no. 235.273, 30 June 2016.  
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words, although the outcome of an SEA, even when it reveals significant biodiversity effects, 
is not legally binding and therefore does not compel a planning authority to refuse 
authorisation for the purported plan, the recent case-law developments point to a stronger 
integration of the outcome of SEAs into the subsequent planning process, especially if there 
is a clear need to provide offset zones.136  
 
In itself the heightened level of scrutiny that is present within the recent jurisprudential 
evolutions can however only partially remedy the inherent deficiencies of the Flemish spatial 
planning legislation as regards biodiversity offsetting and NNL. Without pre-empting future 
jurisprudential evolutions, which might de facto urge planning authorities to integrate 
biodiversity related concerns more early in the planning process, it remains safe to say 
additional legislative reforms are required in order to allow for a better and more systematic 
approach to NNL and biodiversity offsetting in the Flemish spatial planning framework.  It 
therefore seems appropriate, among other things, to impose the obligation on Flemish 
planning authorities to select the necessary offset zones in spatial execution plans in order to 
ensure a more effective remediation of potential ordinary biodiversity loss.  
 
For now, such provisions are not included in the Flemish planning legislation, neither does 
Flemish nature conservation law put forward proactive clauses aimed at a better integration 
of future offsetting zones, aimed at compensating cases of ordinary biodiversity loss, in a 
spatial planning context. The absence of such integration clauses is even further exacerbated 
by the continuing unwillingness to make an SEA compulsory in the stage of the strategic spatial 
plans (ruimtelijke structuurplannen). In this respect, it should be kept in mind that strategic 
spatial plans provide the binding spatial framework to be adhered to when drafting spatial 
execution plans and can therefore also limit the available alternatives for certain spatial 
projects.137 In spite of the recent case-law evolutions at EU level, which show that the terms 
‘plans and programmes’138 and ‘framework’139 have to be interpreted in a broader and more 
flexible manner, the Flemish Government obstinately refuses to submit these spatial strategic 
plans to SEA, thus limiting their use as precursors for a more proactive approach to biodiversity 
offsetting. It is obvious that, legally speaking, the exclusive focus of SEA on spatial execution 
plans within the context of the Flemish planning regulatory framework is at odds with the SEA 
Directive. Yet also when approached from the angle of effective biodiversity offsetting the 
obstinate refusal to integrate impact assessment more early in the planning procedures 
remains challengeable. In order to further streamline the application of offsetting schemes in 
spatial planning procedures, it can indeed be concluded that a better, stronger and earlier 
integration of the NNL policy targets in the planning context is imperative in the short run.   
 
4.4. Mitigation hierarchy: offsets as last resort option or generic facilitator? 
 
It is generally accepted that the mitigation hierarchy should constitute the backbone of every 
NNL policy. 140 The mitigation sequence basically boils down to different steps when assessing 
the damage incurred by biodiversity through project developments. Project developers should 
                                                          
136 Schoukens, supra note 131, pp. 31-33.  
137 See more in detail: H. Schoukens, Echo’s uit Luxemburg: Food for thought voor het Vlaamse omgevingsrecht, Tijdschrift 
voor Milieurecht 2014, pp. 10-12.  
138 Case C-290/15, D’Oultremont and Others [2016] ECLI:EU:C:2016:816, paras. 49-54.  
139 Joined cases C-105/09 and C-110/09, Terre Wallonne and Inter-Environnement Wallonie [2010) ECR-I 05661, paras. 47-50 
140 Ten Kate & Pilgrim, supra note 106, p. 11.  
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first focus on measures capable of avoiding negative impacts on protected biodiversity from 
the outset, such as careful spatial or temporal placement of infrastructure or disturbance. The 
next step requires the project developer to inquire whether measures can be adopted aimed 
at reducing or minimizing the expected negative impact of a plan or project. The third tier then 
involves so-called rehabilitation measures, which should remedy unavoidable residual 
damage or loss if possible through on-site restoration of habitats. If, after having taken all the 
above-mentioned measures, some residual damage still has to be addressed, offset measures 
or compensatory measures come into play.141 To put it bluntly, offsets are only to be used as 
a so-called ‘last resort’, if all other steps of the mitigation hierarchy have been observed.142  
 
Whereas the broad lines of the mitigation hierarchy are relatively easy to grasp, the exact 
application thereof gives rise to increasing confusion. Given the fact that many planning 
authorities often have an implicit pro-development bias, especially when seemingly 
impressive biodiversity offsets are included in a permit application, the risk exists that 
biodiversity offsets are abused as a means to justify the authorization of unsustainable project 
developments.143 The mere presence of biodiversity offsets should thus not serve as a 
conclusive argument to authorize unsustainable projects, not even when refusing permit 
applications probably does not constitute the more desirable outcome of a permitting 
procedure.  
 
On the other hand, though, an overly rigid application of the mitigation hierarchy might 
ultimately compromise the legitimacy of nature legislation. For, if every single step of the 
mitigation hierarchy is to be taken to its ultimate extent, this might imply that no projects are 
to be carried out at all. When viewed from a strictly environmental perspective, all damage to 
nature is avoidable if the permit application is declined.144 As a result there would be no 
additional need to implement further offsets. Evidently, such an approach would lead to an 
unworkable outcome in view of the importance of economic growth for sustaining the current 
level of prosperity in our consumer-based societies.  
 
Article 16 of the Flemish Nature Conservation Decree, which addresses ‘ordinary’ biodiversity 
loss, stipulates that the competent authority will have to refuse the granting of a permit for 
an activity which entails avoidable damage to nature, or, in the alternative, it has to make the 
permit subject to specific conditions which ensure that nature will not be impaired beyond 
what is avoidable. At first sight, this provision neatly implements the mitigation hierarchy. 
However, in 2006 the Belgian Council of State ruled that the term ‘avoidable damage’ cannot 
be stretched so that it also a encompasses the hypothesis in which the permit for the 
purported action is simply turned down.145 In a 2010 ruling on the construction of a road 
cutting through a site with valuable grasslands, the Council further clarified that Article 16 of 
the Flemish Nature Conservation Decree does not include a prohibition to decline permit 
applications for projects that inherently cause further damage to biodiversity. In the latter 
case, though, the project developer had included a compensation scheme in its permit 
                                                          
141 For a clear overview of the mitigation hierarchy, as currently understood: 
http://www.thebiodiversityconsultancy.com/mitigation-hierarchy/ (Accessed on 1 May 2017). 
142 Quétier, Regnery & Levrel, supra note 106, p. 121; Ten Kate & Pilgrim, supra note 106, p. 11.  
143 H. Schoukens  & A. Cliquet, Biodiversity offsetting and restoration under the European Union Habitats Directive: balancing 
between no net loss and deathbed conservation?, Ecology and Society 2016, pp. 572-585.  
144 Ten Kate & Pilgrim, supra note 106, p. 12.  
145 Belgian Council of State, case no. 165.664, 7 December 2006. 
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application, which might perhaps help to explain the more liberal interpretation by the Council 
of State.146 Yet at the same time most of the compensation actions involved in the latter case 
consisted of qualitative restoration actions in the remaining grassland area, while a substantial 
part of the quantitative loss of grassland was not offset at all.147 The latter ruling clearly 
downplays the role of the mitigation hierarchy within the context of ordinary biodiversity. 
Likewise, the decision serves as yet another striking illustration of the difficulties to avoid 
further net losses, even in a context where biodiversity offsetting measures are submitted. 
 
And while the Belgian and Flemish administrative courts have recently demonstrated an 
increased level of scrutiny in its more recent case-law as to the effective translation of 
offsetting measures in planning permits, the above-mentioned rulings underscore the need 
for a strict compensation requirement regarding ordinary biodiversity loss. Admittedly, this 
loophole is partly mitigated by the presence of stricter protection rules governing biodiversity 
loss in the context of specific biotopes, such as woodlands, and endangered species. However, 
as already demonstrated above, the majority of all applications for derogation under these 
strict protection schemes are still authorized, sometimes even without necessitating 
additional compensation. And although there is a mandatory requirement in the context of 
deforestation to provide for adequate offset measures, either in kind or by means of financial 
compensation, the lax approach to the derogation application indirectly highlights the 
tendency to approach biodiversity offsets as a general facilitator for harmful project 
development rather than a last resort action. Therefore a good case can be made for a more 
rigid translation of the mitigation sequence within the context of ordinary biodiversity loss.  
 
As such, the finding that the mitigation hierarchy is not strictly applied in the context of 
ordinary biodiversity is probably not limited to the Flemish Region. That said, one would at 
least expect the mitigation hierarchy to be applied in a more rigid manner in the specific 
context of the Natura 2000 Network, especially since Article 6(4) of the Habitats Directive 
explicitly provides for a derogation clause. It is generally accepted that some impacts are so 
severe that they may not justifiable in the light of the societal consensus or the risk of 
permanent extinction.148 Even so, strict adherence to the mitigation hierarchy when 
permitting damaging projects in the context of Natura 2000 does not appear to be a given, 
especially not in the context of port development. The construction of the above-mentioned 
Deurganckdock was implemented through the application of the derogation clause contained 
in Article 36ter, §5 of the Flemish Nature Conservation Decree.149 However, this restrictive 
approach, which was partly the result of the pending lawsuits, was subsequently abandoned 
in more recent administrative planning practice. In fact, an increasing tendency to circumvent 
the strict mitigation hierarchy in favour of more reconciliatory approaches, without having to 
apply the derogation clause, came to surface. For example, in 2011 the Flemish Government 
issued a planning permit for a new road bypass in the province of Limburg 
(Noordzuidverbinding) which would cut through a Natura 2000 site.150 Since the construction 
of a corridor, aimed at offsetting the encroachment of the nearby Natura 2000 sites and 
                                                          
146 Belgian Council of State, case no. 209.868, 20 December 2010.  
147 Schoukens, supra note 89, pp. 358-360.  
148 Ten Kate & Pilgrim, supra note 106, p. 15.  
149 See more extensively: H. Schoukens & A. Cliquet, Mitigation and Compensation under EU Nature Conservation Law in the 
Flemish Region: Beyond the Deadlock for Development Projects?, Utrecht Law Review 2014, pp. 194-195.  
150 See more extensively: Ibid, pp. 208-209.  
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functionally linked to the developments, had been included in the project design, the project 
was authorized under the general terms of Article 6(3) of the Habitats Directive.151  
 
Reaffirming its strong belief in a more flexible approach to mitigation in the context of Natura 
2000, the Flemish Government authorized a 1000 hectares extension of the Port of Antwerp 
in 2012 by taking into consideration the positive effects of a massive nature development plan 
that would be implemented during the decades to come in the affected Natura 2000 sites. 
Against this backdrop, it would no longer be required to submit the port expansion plan, which 
made the construction of yet another tidal dock (Saeftinghedock) subject to the application of 
the derogation clause, which required, among others things, a strict balancing between the 
alleged public interests linked to the projects and the negative effects on EU protected 
biodiversity.152  
 
It is not hard to grasp the appeal of the latter, more flexible approaches compared to the NNL 
approaches within the context of Natura 2000 and protected species.153 A more liberal 
understanding of the mitigation requirements allows both project developers and planning 
authorities to make the best of a ‘bad’ situation, allowing for a further alignment between 
economic development and habitat restoration without the creation of additional 
administrative burdens. It also allows to implement the offsetting measures in a more 
comprehensive manner, transcending piecemeal approaches. However, the precarious nature 
of such more liberal reading of the mitigation hierarchy soon became apparent in the 
subsequent jurisprudential developments. Most importantly, the Belgian Council of State 
adopted a more reluctant stance in this respect, which, albeit indirectly, put the mitigation 
hierarchy back to the forefront of offsetting in the context of Natura 2000 sites.154  In its more 
recent jurisprudence on the integral planning approach in the context of the port extension 
works in Antwerp, the Belgian Council of State reinforced its strict stance, taking into account 
a previous preliminary ruling of the CJEU in Orleans on this very point.155 In line with the 
preventative assumptions underpinning the EU jurisprudential evolutions, the Belgian Council 
of State reasoned that the proactive habitat restoration measures could neither be regarded 
as management measures, nor as mitigation. So, in a way their future beneficial effects could 
therefore not be taken into account within the scope of an appropriate assessment in light of 
the precautionary principle. Only if it had been demonstrated that the project development 
amounted to an ‘imperative reason of overriding public interest’ could the works be deemed 
legal under EU law provided that the compensation measures complied with Article 6(4) of 
the Habitats Directive.156  
 
It has now become clear that offset measures are only permissible if they are justifiable 
according to the terms of the derogation clause. Consequently, the risk that offsetting merely 
                                                          
151 Ibid, pp. 207-210.  
152 See more extensively: H. Schoukens, Proactive habitat restoration and the avoidance of adverse effects on protected areas: 
Development review in Europe after Orleans, Journal of Wildlife Law and Policy 2017, submitted.  
153 See more extensively: H. Schoukens, Habitat Restoration Measures as Facilitators for Economic Development within the 
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amounts to a ‘license to trash’ in the context of Natura 2000 sites is significantly reduced.157 
Even when the recent jurisprudential evolutions might lead to an increased number of 
deadlock scenarios in the short term, the shift to more scrutiny arguably appears to be a 
sensible move, especially since the Natura 2000 sites mostly harbor vulnerable habitats of 
species that are endangered at EU level. In spite of the latest case-law developments, though, 
the more lenient approach to the mitigation hierarchy is remarkably persistent in the recent 
permitting policies. This was the case in the matter of the much contested second extension 
of a transport company (H. Essers) in a designated Natura 2000 site, where the application of 
the derogation clause was declined in spite of additional damage to protected habitats and 
species (see infra).158  
 
4.5. Show me the facts: in dubio pro natura? 
 
A plethora of factors, including ecological conditions, partial implementation, lack of oversight 
and underfunding, are determining for the effectiveness of the purported offsets.159 As 
revealed by recent ecological research, there are but a few cases where offsetting measures 
have beyond reasonable doubt delivered no net loss outcomes.160 In fact, most studies point 
to the relative ineffectiveness of restoration efforts in the context of biodiversity offsetting 
schemes.161 Restoration efforts, especially when applied in the context of planning permit 
schemes, yield very uncertain results, even for ‘easy to restore’ habitats such as wetlands and 
grasslands.162 All too often, offset practices fail to take into account the uncertainty of 
restoration and its considerable time lags.163 This led several natural scientists to conclude that 
offsetting as such should only be used on a complementary basis, in addition to stronger 
conservation strategies such as strict protection rules.164 
 
In view of the remaining uncertainties the necessary caution needs to be taken when 
implementing biodiversity offset measures. For instance, it is best to implement offset 
outcomes prior to impacts in order to address temporary losses and the risk of offset 
failures.165 Hence specific attention is to be paid to establishing a clear-cut time-frame for 
implementing the offset measures.166 In some countries, a shift towards the ‘banking’ of 
offsets and restoration actions is noticeable, which is partially based on motives linked to 
ensuring more effective offset zones. This is for instance the case of mitigation and species 
banking in the United States.167 However, these more comprehensive and economic-based 
approaches to biodiversity offsets, which might lead to more robust and effective 
compensation zones, are currently absent in Flanders.168 Even leaving aside risks related to the 
increasing commodification of biodiversity, the question remains whether economy-driven 
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approaches are to be contemplated in the Flemish context in view of the specific 
characteristics of the Flemish spatial context.  
 
Be that as it may, Flemish legislation contains relatively little guidance and guarantees in order 
to ensure the effectiveness and feasibility of the purported restoration measures. Only with 
respect to forest compensation actions additional guidelines have been laid down. Except in 
limited circumstances, reforestation can occur only on non-forest lands in certain green and 
public areas on applicable land use plans.169 If the project developer opts for compensation in 
kind, the offsets need to be completed within two years. If not, the permit holder will be liable 
to criminal sanctions. Non-compliance with permit conditions is to be treated as an 
environmental criminal offence. Likewise, it is stipulated that the offset site must be 
maintained as a forest for a minimum period of 25 years.170  
 
Similar rules as those aimed at ensuring the long-term effectiveness of biodiversity offsets are 
currently lacking with regard to offsets in the context of ordinary biodiversity, protected 
species or even Natura 2000 sites. Indirectly, the proactive compensation requirements laid 
down by the European Commission within the framework of Article 6(4) of the Habitats 
Directive equally apply in the context of project developments within the scope of Natura 
2000. This implies that the compensation measures will have to be effective at the time the 
damage occurs on the site concerned. In the available jurisprudence, though, this requirement 
is applied in a more pragmatic manner. For instance, in several legal proceedings revolving 
around the extension of the Port of Zeebrugge the Belgian Council of State did not see any 
issues concerning the fact that some of the offsets, required pursuant to Article 6(4) of the 
Habitats Directive, were not effective before the planned port developments works were 
carried out.171 No explicit attention was paid to so-called ‘interim losses’ in this respect, either. 
Most remarkably, the Belgian Council of State even accepted the use of temporary 
compensation areas under certain restrictive conditions.172 In some instances additional 
agreements are attached to planning permits in order to ensure a timely implementation of 
the planned restoration measures. This was the case for the planning procedures revolving 
around the recent attempts to expand the Antwerp port area, which have already been partly 
discussed above. In order to guarantee the effectiveness of the future restoration measures, a 
strict chronology had been integrated into the applicable port development plan.  
 
To a large extent, the proactive nature management strategy linked to port development in 
Antwerp is to be cited as the most far-reaching application of this adaptive management 
strategy. In a regional execution plan for the harbour extension, revised in 2014, a stricter 
chronology was proposed, whereby the Flemish Agency for Nature and Forest Research would 
issue an opinion on whether the core areas had been successfully created, and port expansion 
would only proceed if these core areas could be shown to be sustainable.173 Furthermore, 
additional monitoring requirements were provided to allow the competent authorities to track 
the effectiveness of the restoration measures.  
 
                                                          
169 Article 4 of the 2001 Flemish Forest Compensation Regulation. 
170 Ibid.  
171 Belgian Council of State, case no. 201.909, 16 March 2010.  
172 Belgian Council of State, case no 191.266, 11 March 2009.  
173 Flemish Government, Regional Spatial Execution Plan for the Antwerp Port Area, 2014.  
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However, both from the perspective of the mitigation hierarchy and the precautionary 
principle such an adaptive management strategy was only acceptable if implemented within 
the specific context of the derogation clause. This was also recognized by the CJEU in its 2016 
landmark ruling in Orleans, where it dismissed the legality of the proactive nature 
management plan within the specific context of Article 6(3) of the Habitats Directive.174 The 
legal troubles surrounding the use of adaptive management strategies outside the context of 
derogation clauses notwithstanding, it remains evident that such proactive approaches are 
the exception rather than the rule within the Flemish context. As noted above, conservation 
banking schemes have not yet been implemented in the Flemish Region. Even so, 
comprehensive offset schemes imply the presence of professional expertise and require an 
administrative apparatus to further guarantee its effectiveness. It needs little consideration 
that the latter factors are often not present in the context of more small-scale project 
developments. For now, a more reactive approach towards offsetting still seems to have the 
upper hand within the Flemish Region, whereas more proactive approaches probably appear 
to be only workable within relatively spacious economic areas, such as port areas and quarries. 
Yet it remains regrettable that no explicit rules or guidelines in terms of timing and design of 
the offsets are provided for cases where ordinary biodiversity is lost due to more small-scale 
project developments. For, also in such cases of incremental biodiversity loss, effective 
biodiversity offsetting is desirable.  
 
In the Flemish Region relatively limited attention has been paid to factors such as the poor 
measurability of biodiversity losses, the many uncertainties surrounding the effectiveness of 
such measures and the extensive time-lags that often have to be taken into account when 
implementing biodiversity offsets in the field.175 At the time of a future legislative reform of 
the Flemish Nature Conservation Decree, thus more attention should be paid to urging project 
developers to further align biodiversity offsets, if deemed acceptable, in a proactive manner 
with the applicable conservation goals for the said areas. Explicit criteria regarding the 
applicable time frames when implementing offset measures might ultimately result in more 
long-term biodiversity gains. Likewise the establishment of explicit and more comprehensive 
compensation ratios might help to offset that flaw and reduce interim losses to nature.  
 
4.6. Non-offsettable biodiversity and priority setting: a standstill for old growth and 
endangered habitats? 
 
A certain differentiation is permissible when implementing NNL instruments in the field, given 
that not all nature is equally important in terms of ecological and social value.176 It might 
therefore be reasonable to accept biodiversity loss in some cases, especially when it relates 
to non-endangered habitats or species, whereas non-offsettable damage to threatened 
habitats or habitats that are not easy to restore is to be avoided from the onset.177 Offsetting 
requirements should thus primarily focus on ordinary biodiversity, which is currently 
inadequately protected. Damage to more endangered habitats should only be permitted in 
exceptional cases. In other words, for protected sites – for instance the Natura 2000 Network 
– biodiversity offsetting should never be presented as ‘protection’ instrument. Within the 
                                                          
174 Orleans, supra note 155, paras. 50-59.  
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176 Ten Kate & Pilgrim, supra note 106, p. 14.  
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existing Flemish biodiversity protection schemes such a prioritization exercise has already 
been partly implemented. Over the past few decades the respective Flemish Governments 
have indeed enacted several regulatory frameworks which considerably reduced offsetting 
options within the context of specific habitats. For instance, in 1993 the Flemish Parliament 
adopted the so-called Dunes Decree (Duinendecreet), which prohibited the further 
urbanisation of designated dune areas.178 In terms of avoiding additional urbanisation of dune 
areas, this strategy has proven to be relatively successful. In recent years, the same legislative 
‘trick’ was repeated in cases where the Flemish Government, mostly pressured by 
environmental NGOs and the wider society, judged that the existing protection schemes were 
sufficient to avoid further losses. However, the more recent examples illustrate a more mixed 
picture as to the effectiveness of such prioritization efforts.  
 
This is aptly illustrated by the recent protection efforts directed at endangered grasslands in 
the coastal area in Flanders. Back in 2015, the Flemish Government adopted specific 
legislation in order to accord additional protection to 8,000 hectares of polder grasslands 
(poldergaslanden), a substantial part of which was situated outside the designated Natura 
2000 sites. To further illustrate the poor performance of the existing nature protection 
schemes for these grasslands, suffice it to repeat that since 2005, an area of polder grassland 
the size of 300 football fields has disappeared.179 New legislative actions aim at curing this 
bottleneck scenario. Yet whereas the legislative proposal initially aimed at putting an all-
encompassing ban on the destruction of the remaining 11,000 hectares of polder grasslands 
by damaging agricultural activities, this premise was significantly relaxed in the subsequent 
political negotiations. In November 2015, the Flemish Government reached an agreement 
with representatives of the agricultural sector whereby 8,000ha would be given protected 
status: 5,000 hectares by nature legislation and the remaining 3,000 hectares by the 
regulations under the Common Agricultural Policy (CAP).180 Not unsurprisingly, several 
environmental NGOs questioned the effectiveness of this approach, especially given the non-
binding effects of measures adopted within the CAP.181  
 
A similar prioritization approach prevailed in the context of woodlands that would be 
protected, despite being designated as residential or agricultural areas. At the end of 2015, 
the Forest Decree was revised in order to grant additional legal protection to these woodlands 
that are currently located outside the areas which have been accorded a forest or green spatial 
destination on the relevant land use plans.182 These so-called spatially vulnerable woodlands 
(ruimtelijk kwetsbare bossen) ought to have been designated on a map – the so-called Forest 
Map (Boskaart) – and thereafter be subject to a strict protection scheme. While the existing 
protection scheme already made the deforestation of such areas conditional upon a prior 
planning permit and adherence to the compensation requirements, the concrete application 
of this protection scheme was not deemed satisfactory in view of achieving NNL.  
 
                                                          
178 Decree of 14 July 1993 regarding the protection of dunes, Belgian Official Gazette 31 August 1993. 
179 See more extensively: http://www.flanderstoday.eu/living/flanders-coastal-grasslands-under-threat (Accessed 1 May 
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180 Decision of the Flemish Government on the final designation of the map with valuable polder grasslands of 27 November 
2015, Belgian Official Gazette 29 December 2009.  
181 See: http://www.flanderstoday.eu/politics/nature-groups-sue-government-over-polder-grasslands (Accessed 1 May 
2017).  
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-309-
27 
 
The modifications urged the Flemish Government to draw up a map with spatially vulnerable 
forests, taking into account certain criteria, such as the ecological value of the site and the 
surface it covers. Deforestation was to become exceptional in these areas, only justifiable 
when necessary because of reasons of public interest.183 The owners of such lands were still 
entitled to a partial financial compensation, up to 80% of the economic value of their private 
lands. However, after major protests on the part of the affected property owners and project 
developers, the Flemish minister-president quickly decided to withdraw the map in May 2017. 
This was done in the midst of a public consultation on the context of the Forest Map since it 
was assumed that the map had been drawn up in an inaccurate and careless manner. Among 
others, it would have led to the inclusion of several parcels of lands where in the facts no 
woodlands were present.184  
 
The fact that open space in Flanders is scarce and, as a result thereof, many competing claims 
on the few remaining unbuilt sites exist, but partly clarifies the many controversies 
surrounding the additional attempts to enact bans on the destruction of biodiversity that is 
‘outzoned’ on the applicable land use plans. The half-hearted protection efforts also indirectly 
underline the unwillingness among many, if not the majority of Flemish politicians, to provide 
a more robust solution to major environmental challenges, such as the ongoing decline of 
woodlands within the Flemish Region. This was strongly underlined by the political reactions 
in the wake of the withdrawal of Forest Map. Remarkably, none of the high-level politicians 
involved in the debate, not even the competent minister for nature conservation, felt the need 
to defend the map with vulnerable forests that had been drawn up. They all agreed the Forest 
Map was inherently flawed, which led some commentators to question why the plan had been 
adopted in the first place.185  By and large, the mere fact that some local mayors and property 
owners felt aggrieved by the additional protection of woodlands within urban and industrial 
zones on the applicable land use plans, was apparently sufficient to shift the balance in favour 
of the status quo. Ironically, the recent decision to lift the moratorium could lead to a surge in 
the felling of trees, which would compromise the very objective of the Forest Map in the first 
place.  
 
The above-conducted analysis indicated that there is a clear shift towards stricter NNL 
approaches in the context of vulnerable habitats. However, if anything, the political farce 
surrounding the establishment of the Forest Map and, to a lesser extent, the designation of 
the polder grasslands, strikingly underline the lack of proper integration of biodiversity in the 
applicable land use plans. It also underscores the many legal and political obstacles that need 
to be overcome to ensure NNL in the context of non-offsettable habitats, even in times when 
environmental awareness has peaked. Paradoxically, one might even conclude that a stricter 
interpretation of the existing protection schemes might yield to a similar outcome on the 
ground without there being a need to invest time and money in the designation of maps with 
vulnerable habitats. Yet, precisely because some of the existing NNL instruments are so poorly 
enforced at the municipal level, additional protection measures are considered by the Flemish 
Government. And, in itself, the enactment of stricter rules aimed at protecting more valuable 
habitats certainly does make sense. However, if not backed up by sufficient political support, 
                                                          
183 See the new Article 90ter (6) and (7) of the Forest Decree.  
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such efforts risk up ending into a zero sum game, which is beneficial neither for biodiversity 
nor for the legitimacy of the existing nature conservation laws.  
 
4.7. The additionality requirement and baselines scenarios: going beyond the status quo? 
 
If one is aiming at achieving NNL or, in some instances, even net gains through the use of 
biodiversity offsetting, the key question is against which counterfactual baselines these losses 
or gains are to be measured.186 Only biodiversity benefits that are additional to a baseline 
scenario count as valid offsets.187 In this respect, it will need to be assessed to what extent the 
proposed biodiversity offsets are additional when measured against the existing nature 
conservation policies and competing sources of funding.188  
 
Pursuant to the additionality requirement, habitat restoration or creation actions that are 
already covered by existing protection or conservation commitments are not to be subject to 
a ‘double entry’ as biodiversity offsets.189 It has been suggested that biodiversity offsets, 
especially when measured against baselines of decline (which assume further degradation of 
the remaining biodiversity) might ultimately worsen the ongoing biodiversity loss rather than 
reverse it.190 An increased reliance on ‘averted losses’ – a situation where biodiversity offsets 
are derived from a reduction in the loss of biodiversity when compared to what would have 
occurred in the absence of the biodiversity offset – could thus implicitly ‘lock in further losses’ 
when it is not confined to exceptional circumstances.191 
 
Within the context of Flemish environmental law relatively little attention has been paid to the 
element of additionality in the context of biodiversity offsetting. However, in one of its first 
rulings on the application of Article 6(3) and (4) of the Habitats Directives, concerning the 
legality of the planning permit for the above-mentioned Deurganckdock in the Antwerp Port 
Area, the Belgian Council of State famously ruled that the designation of a Natura 2000 site 
within the framework of the Birds Directive at a location that had already been proposed as a 
Natura 2000 site under the Habitats Directive, could not be regarded as a compensation 
measure for the planned expansion of the port area.192  
 
In a more recent decision, the Belgian Council of State also confirmed the use of the applicable 
conservation objectives as a yardstick when assessing the acceptability of plans or projects at 
Natura 2000 sites. Indirectly, this rigid rationale might also mitigate further baseline losses. In 
the Council’s view, the present unfavourable conservation status can no longer be used as an 
argument to justify the continuation of an activity which is hindering the much needed recovery 
in the first place. In this specific case, which (again) revolved around the ecological impact of 
the above-mentioned road bypass (Noordzuidverbinding), the planning permits which had 
already been quashed in previous years, the Council of State posited that, if progressive 
restoration objectives are applicable to a Natura 2000 site, the loss of even 0.17 hectares of 
                                                          
186 Ten Kate & Pilgrim, supra note 106, pp. 19-20.  
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actual woodland habitats or, as the case may be, of potential habitats for bird species, is to be 
regarded as significant.193 While such ostensibly rigid stance could easily be dismissed as an 
example of regulatory creep, it does give proper weight to the restoration baseline which is to 
be implemented in the context of Natura 2000 sites. It moreover appears pivotal to avoid 
further reference loss. 
 
Admittedly, the recent case-law developments partly remedy the lack of specific focus on the 
additionality requirement within the Flemish Region. At the same time, however, they 
strikingly demonstrate the current negligence at the level of the competent agencies when 
scrutinizing the drafted environmental reports. Even in the context of the proactive 
restoration programme that had been established with respect to the latest expansion plans 
in the Antwerp Port Area, no explicit attention had been paid to the establishment of clear-
cut baselines.  
 
In addition, biodiversity offsets may lead to indirect loss in case the ecosystems where 
biodiversity offsets are implemented have a greater biodiversity value than the site resulting 
from the development.194 To illustrate this point, reference can be made to the recently 
approved regional spatial execution plan which provided for the expansion of an existing 
brewery (Lindemans) at a nearby protected site which was part of the Flemish Ecological 
Network.195 In the SEA for the expansion plan, the conversion of the semi-natural grasslands 
and forests into a further extension of the brewery site was deemed acceptable in view of the 
additional restoration measures that were implemented on nearby grasslands. On these 
existing grasslands indigenous trees and hedges had to be planted, in order to further enhance 
their ecological value.  
 
However, at the industrial site no ecological value remained after the construction of the 
additional brewery buildings. Against this factual backdrop, it remains challengeable whether 
the additional restoration of an already existing grassland is capable of fully offsetting the 
irreversible destruction of an existing grassland and adjacent forest. From a pragmatic point 
of view, the latter offsetting strategy is certainly defendable, especially when compared to a 
‘business as usual’ approach where no compensations are provided. Yet one might question 
whether in such instance further losses to nature are effectively averted when such 
biodiversity offsetting strategies prevail within the context of new economic development 
plans. It therefore remains crucial to lay down a clear-cut reference scenario against which 
potential future net gains can be assessed. For now, the mere presence of offsetting 
measures, even if they are implemented on sites with have harbour already ecological values, 
is considered sufficient to grant a planning permit for inherently damaging activities. In order 
to avoid further losses, stricter scrutiny will have to be required when drafting up effective 
biodiversity offsets.  
 
Another important factor compromising the additionality of biodiversity offsets within the 
Flemish Region is the observation that the forest compensation measures, which are required 
under the Flemish Forest Decree, are mostly implemented in the few remaining open spaces 
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left in the Flemish Region.196 A similar conflict of interests has recently emerged in the context 
of the above-mentioned proactive restoration programme that was linked to the recent 
expansion plans of the Port of Antwerp. In fact, local inhabitants opposed the recreation of 
tidal marshes, which were needed to offset the construction of a new dock, in one of the few 
remaining ‘polder areas’ which are still left in Flanders. The inhabitants argued that the 
agricultural lands, even when intensively cultivated, also represented landscape values worthy 
of protection.197 As demonstrated by the many deadlock scenarios faced by the Antwerp Port 
Authority when implementing their recent expansion plans, insufficient prior consultation 
with the relevant stakeholders from all classes of society might further delay and, in some 
cases, even permanently bar the further implementation of the restoration actions. More 
explicit guidelines in terms of reference state against which offset measures are to be assessed 
could help to objectivise matters. In line with what has been said above, the adoption of a 
coherent and overarching NNL policy in the Flemish Region should therefore constitute a first 
logical step towards remedying the above-listed deficiencies, along with an additional focus 
on the wider landscape and biodiversity context, equity and broader consultation with all 
relevant societal stakeholders when drafting new recovery measures.198  
 
4.8. Cumulative effects and collateral damage: how to avoid a death by a thousand cuts? 
 
An important recurring element when discussing and analysing the effectiveness of 
biodiversity offsets is the extent to which they are able to encompass diffuse losses 
accumulated over time. In recent years, the ‘death by a thousand cuts’ syndrome has most 
certainly gained popularity in the environmental discourse, especially when pointing to the 
accumulation of smaller, insignificant impacts, which is believed to be one of the greatest 
concerns for our remaining biodiversity. Indeed, the most damaging environmental effects 
often result not from the direct effects of a discrete action, but from the combination and 
accumulation of the individually minor effects of multiple actions over time (cumulative 
effects).199 It is obvious that in highly urbanized and fragmented regions, such as the Flemish 
Region, a particular focus on cumulative effects is instrumental to reversing the ongoing levels 
of fragmentation.200 Furthermore, EU environmental law puts particular emphasis on the 
avoidance of cumulative effects, especially when caused by harmful project developments 
which are subject to a prior appropriate assessment and/or SEA/EIA.201 In this context, special 
attention needs to be paid to the accumulation of the new effects and the existing impacts of 
existing and/or already approved plans and projects. Also within the context of Article 6(3) of 
the Habitats Directive, cumulative effects need to be addressed when an appropriate 
assessment is carried out for plans and projects liable to damage Natura 2000 sites.202 When 
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determining likely significant effects, the combination of other plans or projects is to be 
considered to take into account cumulative impacts.203 
 
As noted above, the Flemish SEA and EIA legislation was not able to address cumulative effects 
in relation to small-scale interventions in nature. The prevalence of absolute thresholds when 
implementing the EIA requirements implied that the adverse effects of many actions that did 
not surpass the applicable threshold remained unchecked, even if they led to significant 
cumulative effects. Moreover, recent case-law developments before the Belgian 
administrative courts illustrate that the new screening rules that are to be applied to small-
scale projects are often merely treated as ‘procedural formalities’ and often result in the 
inclusion of standard motivation paragraphs in permits.204  
 
A similar sobering conclusion appears to be in order with respect to the implementation of 
the appropriate assessment duty in relation to potentially harmful plans and projects. When 
implementing Article 6(3) of the Habitats Directive back in 2002, the Flemish Parliament did 
not lay down an all-encompassing assessment duty which covered all categories of potentially 
damaging activities.205 On the contrary, only damaging activities that are subject to a prior 
authorisation or permit according to Flemish environmental and planning law need to be 
submitted to a prior appropriate assessment if the risk exists that they might jeopardise a 
site’s conservation objectives. In this respect the Flemish Government implicitly seemed to be 
convinced that these small-scale interventions did not matter in terms of global 
environmental pressures. Such an approach is clearly at odds with the preventative approach 
underpinning Article 6(3) of the Habitats Directive, according to which any activity likely to 
have significant environmental effects need to be submitted to a prior assessment.206 
Although Belgium has not yet been convicted for the flawed Flemish Natura 2000 
implementing rules, it can be confirmed that the above-mentioned implementation rules 
clearly contravene Article 6(3) of the Habitats Directive by exempting from an appropriate 
assessment any activity or project which is not subject to a prior authorization.207 Legal 
research has already revealed that several potentially damaging activities, including the 
annual organization of motocross races, groundwater extraction and the discharge of 
pollutants, were exempted from prior authorization, thereby underlining the practical 
implications of the absence of an all-encompassing assessment obligation.208 The observation 
that the Flemish Nature Conservation Decree did not contain a robust non-regression clause 
that could serve as a fallback clause for the activities that are not covered by the assessment 
procedures, either, only reinforced the urgency to remedy this loophole.209 
 
One might rightly submit that the latter findings are partly mitigated by the recent case-law 
developments, which highlight that equally minor interventions at Natura 2000 sites can be 
deemed ‘significant’ when ambitious recovery objectives apply (see supra). In the course of 
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the past few years, the Flemish Government has also tightened several of the exemption 
schemes for small-scale spatial interventions.210  
 
At the same time, however, the entry into force of the above-mentioned Flemish Decree on 
the Integrated Environmental Permit (Omgevingvergunningsdecreet) in February 2017 means 
that the renewal of existing permits will no longer require a prior appropriate assessment if no 
alterations of the physical aspects of a site are associated with it.211 A similar tendency 
prevailed in the context of ongoing projects at Natura 2000 sites.212 For instance, the mere 
renewal of a permit for an existing dairy farm must no longer be submitted to a prior 
assessment, even if the continuation of nitrogen emissions might render the achievement of 
the conservation objectives more difficult.213  
 
This evolution towards burden relief is not to be seen as an isolated evolution and evidently 
has its repercussions in terms of active supervision (or the lack thereof) of damaging ongoing 
activities. And although several instruments have been included in the new legislation, which 
make supervision of ongoing permitted activities stricter, even allowing environmental NGOs 
to question the continuation of the permitted activities at certain points in time, it remains 
uncertain whether the competent agencies will perform their future review duties in a more 
proactive manner and strictly assess cumulative effects.214 In a 2016 ruling, the Belgian 
Constitutional Court validated the latter policy shift yet annulled the Decree for not having 
put in place comprehensive provisions to ensure a proper application of the non-regression 
clause put forward by Article 6(2) of the Habitats Directive in cases where existing permits 
were translated into permanent authorizations under the new framework.215  
 
Overall, the recent evolutions strikingly demonstrate the many obstacles that need to be 
overcome in order to adequately address cumulative effects associated with project 
developments, either small-scale or larger. One obvious way to reconcile additional 
environmental protection with non-excessive administrative burden is to reconsider the use 
of more progressive offset ratios for medium-sized interventions in nature. An alternative 
approach may consist of the implementation of conservation banks. When previously 
established conservation banks are in place, individual project developers will be freed from 
additional administrative burdens when faced with offsets duties in the context of small-scale 
interventions.216 They will only be required to purchase the necessary amount of biodiversity 
credits to offset potentially accumulated adverse effects linked to already permitted projects 
or activities, which might increase the acceptance of a stricter inclusion of cumulative effects 
within a NNL approach. However, it remains questionable whether the use of such 
conservation banks would be in line with the EU Nature Directives, as far as EU protected 
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nature is concerned.217 For now, neither of these alternative approaches is considered within 
the Flemish Region as a potential solution to the ongoing loss.  
 
4.9. The polluter pays principle: financial compensation funds to the rescue or a mere cover-
up? 
 
In general, three approaches to biodiversity offsetting are currently present within the 
framework of conservation policies, namely permittee-led or ad hoc, payments to a 
compensation fund218 (‘in lieu fees’) and compensation through habitat banking.219 None of 
these three approaches to biodiversity offsetting is flawless. For one, permittee-led 
compensations are often case-specific and thus allow for a more precise (like-for-like) 
offsetting of biodiversity losses. However, since they are third-party-led, they are often 
characterized by a relatively high number of failures, due to the lack of expertise and the 
absence of long-term protection commitments among other things.220 At the other end of the 
spectrum, it has been stated that conservation banks might lead to more comprehensive and 
effective nature biodiversity offsets. At the same time a clear risk of further commodification 
of biodiversity is associated therewith.221 In addition, the existence of conservation banking 
requires sufficient regulatory capacity, which might be particularly difficult to achieve in times 
of budgetary restraint.222  
 
As could already be deduced from the analysis above, biodiversity offsets have primarily been 
implemented within the Flemish Region through permittee-led offsetting schemes. This is for 
instance the case for offsetting measures that might be required under Article 16 of the 
Flemish Nature Conservation Decree, applicable to ordinary biodiversity.223 The same applies 
to offsetting measures that are adopted within the context of impaired Natura 2000 sites. To 
some extent, though, the recent experiences within the Antwerp Port Area are indicative of a 
more proactive approach, which comes close to the functioning of a public non-commercial 
conservation bank224, the biodiversity offsets of which can only be used to compensate for 
future losses in the context of the further port expansion. Yet it would be erroneous to portray 
the recently issued compensation policies within the Antwerp Port Area as a full-grown 
conservation bank. In the end, no biodiversity credits were traded, which was all but logical 
given the lack of an official policy guidance document in this respect.  
 
That said, within the context of the Forest Decree a specific forest compensation fund 
(boscompensatiefonds) has been operational since 2002. As stated above, project developers 
are permitted to comply with their offsetting obligations by transferring payments to a fund. 
Until 2014 deforesters opted in 78% of all cases for compensation through payments to the 
compensation fund. In 2014, the Decree was modified so that payments to the forest 
compensation fund are now only permissible if the deforestation does not concern more than 
3 hectares. It is underlined in the applicable policy documents that the money in the 
                                                          
217 EFTEC & IEEP, supra note 25, pp. 117-119.  
218 Froger, Menard & Meral, supra note 26, p. 153.  
219 Ten Kate & Pilgrim, supra note 106, p. 25.  
220 Ibid.  
221 Bonneuil, supra note 36, pp. 488-489.  
222 Ten Kate & Pilgrim, supra note 106, p. 25. 
223 See more extensively: Schoukens, supra note 89, pp. 358-362.  
224 According to Froger, Menard & Meral public non-commercial banks generate biodiversity units solely for use by public 
agencies. See: Froger, Menard & Meral, supra note 26, p. 155.  
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compensation funds is primarily to be used to create easily accessible forests near cities, urban 
nature and the achievement of the conservation objectives for Natura 2000.225  
 
Be that as it may, the performance of the Flemish compensation fund in ensuring no net loss 
in terms of woodlands is rather poor. As stated above, the Flemish Region is still to be regarded 
as a ‘net deforester’, which is partly caused by the many delays and obstacles that are 
encountered when attempting to make use of the money in the fund.226 Recent studies also 
revealed that funds have been ‘piled up’ by the competent agency but not used to purchase 
new lands in order to compensate for the deforested areas in a timely manner.227 This recently 
led to a major controversy in the public debate, with the competent Minister being forced to 
explain why less money is spent than is reimbursed on a yearly basis in the fund. It was 
moreover disclosed that since the creation of the fund and until 2014, approximately 637 
hectares of land had been purchased in order to be afforested over time. Since in total 2,340 
hectares needed to be offset, the fund has therefore only been able to realise 27% of the 
required offsets.228 The Belgian Court of Auditors concluded that, as more than half of the 
available funds have already been used to purchase lands, the compensation fund is not likely 
to achieve its NNL objectives, let alone achieve future gains.229  
 
The reasons for this underperformance are manifold. For a considerable time, ensuring the 
timely implementation of the money that was collected through the fund did not appear to 
be a political top priority. Moreover, the monetary payments to the compensation fund were 
not framed as a ‘last resort option’, relieving the project developers from their primary 
responsibility to avoid deforestation in the first place. Furthermore, factors like the elevated 
price of land, the relatively high pressure on open space within the Flemish Region and the 
additional budgetary checks that are comprised in the compensation fund scheme help to 
explain the current implementation failures.230 There is also an important imbalance between 
the price that has to be paid by a deforester to destroy one hectare of forest – approximately 
20,000 EUR – and the financial means required to purchase one hectare of land which is to 
serve as an offset zone – on average 60,000 EUR. The current underpinnings of the forest 
compensation fund thus seem to underestimate the sums required to create effective 
biodiversity offsets for the authorized deforestations.231  
 
The latter observations should prompt the Flemish Government to reconsider the 
compensation fee, which is currently set at 2 EUR per hectare. Only last year, the Minister 
decided to increase the compensation fee to 2.62 EUR, which arguably still only represents a 
modest step forward in light of the important challenges ahead. Even after the recent revision, 
it can be stated that the true cost of biodiversity offset is not reflected in the applicable 
compensation fees, which raises the question as to whether this is in line with the polluter 
pays principle. Needless to say, this also points to a stronger prevalence of the preventative 
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approach, according to which one should reconsider a permitting policy under which the 
majority of all applications for deforestation are authorized.232  
 
4.10. Enforcement and monitoring: ensuring sustainable beneficial effects? 
 
It is widely recognised that shortcomings in monitoring and enforcing biodiversity offsets are 
often liable to jeopardize the effectiveness of biodiversity offsets.233  Against the backdrop of 
the persisting doubts concerning the effectiveness of offsets, especially in the context of old 
growth habitats, and the recurring implementation deficits, strict monitoring and 
enforcement are key features of any effective NNL policy. In theory, strict monitoring 
requirements in the context of biodiversity offsets should already have been operational 
within the Flemish Region for several years given the existing obligations imposed by the 
Habitats Directive on the one hand and the SEA and the recently amended EIA Directive on 
the other hand.234 Monitoring is deemed crucial since it allows the adjustment of earlier 
implemented restoration measures when comparing the predictions contained in 
environmental reports with the actual effects. For instance, in its recent case-law the CJEU 
based a permanent monitoring obligation on the non-regression clause contained in Article 
6(2) of the Habitats Directive, especially in cases where potentially damaging activities might 
jeopardize the conservation objectives for a Natura 2000 site.235  
 
At the same time recent studies, including the outcome of the 2016 REFIT Fitness check of the 
EU Nature Directives, revealed that the monitoring and, more broadly speaking, the 
enforcement of the protection and conservation duties contained in the EU Nature Directives 
often leaves a lot to be desired in many Member States.236 This is not different in the Flemish 
Region. However, ensuring the lasting effect of biodiversity offsets requires sufficiently strict 
monitoring and enforcement policies.  
 
With the notable exception of the proactive offset strategies that have been implemented in 
the Flemish Port Areas (see supra), where several agencies are tasked with the continuous 
monitoring of previously implemented offsets, a lot of progress must still be made in this 
respect. In its earlier case-law, the Belgian Council of State came across several cases in which 
mitigation measures, even when explicitly included in planning permits, had not been properly 
implemented and/or enforced.237 
 
One of the most noteworthy illustrations of the poor enforcement of biodiversity offsets 
within the Flemish Region was offered by the recent controversy surrounding the second 
expansion of a transport company (H. Essers) at a designated Natura 2000 site. In 2009, the 
                                                          
232 Ibid, p. 19.  
233 Ten Kate & Pilgrim, supra note 106, p. 25. 
234 Article 10 of the SEA Directive extends Member States’ duties beyond the planning phase and imposes an obligation to 
monitor the significant environmental effects of the implementation of plans and programmes. With the revision of the EIA 
Directive in 2014, this directive now also contains a clear-cut monitoring obligation. See i.a. Article 8bis(1)(b) of the recently 
revised EIA Directive.  
235 Case C-399/14 Grüne Liga Sachsen eV [2016] ECLI:EU:C:2016:10, para. 44 
236 The poor implementation and enforcement of the conservation duties in Natura 2000 sites was singled out by the 
European Commission as one of the major focal points in the 2016 REFIT Fitness Check of the EU Nature Directives. European 
Commission, Commission Staff Working Document – Fitness Check of the EU Nature Legislation (Birds and Habitats Directive), 
SWD(2016) 4725 final, available at: http://ec.europa.eu/environment/nature/legislation/fitness_check/index_en.htm 
(Accessed 1 May 2017).  
237 For example: Belgian Council of State, case no. 197.715, 12 November 2009.  
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company had been authorized a first extension at a Natura 2000 site, which would lead to the 
destruction of 1.7 hectares of protected habitat, on the condition that an adjacent zone of 10 
hectares, bordering the extended industrial site, was to be developed as restoration zone. In 
addition, the planning permit stipulated that this expansion had to be the final one, since the 
adjacent Natura 2000 site was already at an unfavourable conservation status and further 
fragmentation would compromise the already degraded baseline.238 Yet the bulk of the 
restoration measures were not properly implemented. No trees were planted, nor was the 
heather restoration plan ever initiated.239 At no point in time did the competent authorities 
institute criminal proceedings against the permit holder for not complying with the permit 
conditions. To make matters even worse, the implementation deficit was subsequently used 
as an implicit argument to authorize a second expansion of the undertaking by another 10 
hectares, precisely in the area which ought to have been restored pursuant to the previous 
planning permit.  
 
When finally authorizing the second expansion in 2016, the Flemish Government maintained 
that the expansion zone contained no actual habitat features and, in view of the conservation 
objectives that had been adopted in the meantime, its further restoration was no longer 
deemed relevant.240 No explicit attention has been paid to the cumulative effects arising from 
the new degradation. EU environmental law contains a clear-cut duty to remedy 
infringements of EU law, though, which should in this context have resulted in an obligation 
for the project developer to implement the promised restoration measures rather than in a 
complete disregard for the failure to do so.241 Member States are moreover in principle barred 
from deriving advantages from their own non-compliance with their protection duties under 
Article 6(2) and 6(3) of the Habitats Directive.242 At a very minimum, the second expansion 
should have been subject to the application of the derogation procedure given the cumulative 
amount of habitat loss – which amounted to no less than 15 hectares in total over a ten-year 
period – that was validated through the successive authorization procedures.243  
 
It is obvious that this one single case cannot be deemed indicative of the apparent deficiencies 
of the entire enforcement policy with respect to biodiversity offsets. Even so, the case 
resonated in the wider society, even before the final decision had been taken on the second 
expansion.244 Against the backdrop of the ensuing public debate and the recent case-law 
developments before the CJEU regarding Article 6(2) of the Habitats Directive, one might have 
expected the Flemish Region to act in a more reluctant manner and explicitly reassess the 
previous non-compliance elements. However, the contrary happened. Time and money was 
spent to argue that new offsets were to replace the forest to be destroyed. And thus the case 
can rightly be quoted as yet another illustration of the lack of proper enforcement of 
                                                          
238 All these conditions have also been translated into the regional spatial execution plan of 2009. See: Flemish Government, 
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mitigation and compensation duties. At present, several lawsuits are pending before the 
Belgian administrative courts, in which the legality of the recently issued planning permits are 
challenged by several environmental NGOs.245 If the lenient approach to the enforcement of 
the previous offsets is rejected by future court rulings, the case would be a landmark case for 
biodiversity offsetting in the Flemish Region.  
 
On a more general note, it remains the Flemish Government’s full responsibility to ensure the 
enforcement of permit conditions, either through its own competent enforcement agencies 
or through the local municipalities. And while more attention has recently been paid to the 
proper enforcement of nature conservation legislation246, additional steps still need to be 
taken in this respect, if only to create a level playing field among the developers who are 
confronted with biodiversity offset duties. Indeed, recent case-law developments indicate a 
certain reluctance on the part of the Flemish competent agencies to implement stringent 
enforcement policies vis-à-vis companies, even in cases where environmental harm cannot be 
excluded.247 The increasing third-party enforcement through legal actions launched by 
environmental NGOs before national courts has the potential of fostering additional 
awareness at political level regarding the societal consensus on effectively enforced 
biodiversity offsets. And while efforts have been made to establish more robust monitoring 
duties relating to the conservation of Natura 2000 sites, the efforts to provide for customised 
monitoring schemes in the specific context of biodiversity offsets must be stepped up.  
 
Along the same lines, more comprehensive monitoring schemes would allow both the 
competent agencies and the general public to keep track of the further implementation of the 
biodiversity offsets and to sanction those project developers who fail to perform their 
offsetting duties. The absence of such databases, when combined with poor enforcement of 
existing compensation duties, currently still constitutes a major obstacle to a more objective 
and coherent enforcement of the biodiversity offsetting duties in Flanders.  
 
 
5. Conclusions 
 
If this analysis of the Flemish approach to NNL has made one thing clear, it is that biodiversity 
offsets are not be presented as a panacea for all ills. Although the concept is often repeated 
ad nauseam among entrepreneurs and policy-makers, a wide-spread application of 
biodiversity offsetting tools is certainly not innocent, especially given the poor outcome of 
restoration measures in the context of NNL approaches so far. Biodiversity offsetting may thus 
serve as both cause and symptom of the current failures of the existing nature conservation 
laws.248  This is no different in the Flemish Region. However, given the fact that ongoing 
economic development is currently considered to be crucial for our societal framework, the 
establishment of a well-functioning biodiversity offsetting policy at national level will in any 
event remain crucial to achieving the EU’s environmental targets by 2020. Even so, in the 
absence of a robust and binding regulatory framework at EU level in terms of general NNL 
instruments – i.e. outside the context of EU protected biodiversity -  the achievement of NNL 
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and the restoration objectives will remain but a distant dream, as is also demonstrated by this 
case study.  
 
This legal analysis of the Flemish NNL approach serves as a cautionary tale for the many 
hurdles to be overcome when implementing NNL policies in the field. Although the patchwork 
of different protection and offsetting schemes appears impressive at first glance, its concrete 
application and enforcement fall short in view of the ambition level set by the EU biodiversity 
strategy to 2020. At best, some compelling cases have recently emerged where proactive 
offsetting strategies have been tested, such as the case of the Antwerp Port Area. However, 
the failure to take into account the social implications of these actions, combined with a 
blatant disregard for the mitigation hierarchy, ultimately led to its demise.  
 
One of the most compelling observations drawn from this analysis is that Flanders lacks an 
overarching policy approach regarding biodiversity offsetting. Many policy initiatives appear 
to the result of short-term thinking and, in the absence of further priority setting, might 
eventually lead to counterproductive outcomes. The recent failure of the Forest Map aptly 
demonstrates many of the inherent flaws in the existing protection schemes. In order to 
improve the performance of the Flemish NNL and offsetting instruments, a first obvious move 
would be to integrate the existing patchwork of NNL and offsetting instruments into one 
robust regulatory framework.249 The necessary attention needs to be paid to a timely 
integration of NNL elements into the applicable spatial planning framework, which is now not 
always the case.  
 
Essentially, a future NNL framework is to set a moratorium on further biodiversity loss in 
general, to which a robust biodiversity offsetting obligation is linked. In view of the existing 
international and EU obligations and the limited results in recreating old growth habitats, 
more stringent protection schemes are to be provided. However, in view of the fragmented 
and degraded outlook of the Flemish landscape and nature, also the so-called ‘ordinary 
biodiversity’ needs to be better protected. In this specific context, more flexibility could be 
granted through proactive offsetting schemes. In addition, a new regulatory framework needs 
to ensure that biodiversity offsets are not abused as ‘licence to trash’. Additional guidelines 
are to be drawn up regarding the additionality of the biodiversity offsets as well as the long-
term protection thereof. Sufficiently strict monitoring schemes and enforcement provisions 
are to be put in place in order to enhance the effectiveness of biodiversity offsets. As a 
corollary thereof, more progressive restoration ratios are to be considered in order to better 
tackle interim losses and cumulative effects linked to small-scale interventions. These 
restoration ratios need to go beyond the applicable ratios within the framework of, for 
instance, the Forest Decree.  
 
In the long run, one might contemplate the introduction of conservation banks within the 
context of a newly issued Flemish NNL approach. The wider use of conservation banks, either 
in public and/or private hands, might be particularly appealing to address the ongoing loss of 
‘ordinary biodiversity’. Yet it remains questionable whether there would exist enough 
‘demand’ for biodiversity offsets in view of the existing enforcement deficits and lack of strict 
protection of especially ‘ordinary’ biodiversity. In this regard, the intrinsic value of nature 
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needs to be reinvigorated, in order to reduce the risk of further commodification of nature.250 
Yet when carefully framed within a preventative approach, conservation banking could help 
to address some of the existing deficiencies that have been identified. Relying on previously 
established conservation gains might not only enhance the effectiveness of biodiversity 
offsets but also significantly reduce the administrative burden for project developers. Even so, 
if used as an implicit trick to water down existing protection levels, biodiversity banks will 
ultimately backfire, create a risk of further commodification and lead to degrading 
environmental baselines. 
 
As a final remark, it should be reiterated that the existence of more and better regulation as 
regards offsetting, even when entrenched in a stringent preventative approach, will in itself 
not be sufficient to achieve the EU biodiversity targets. Evidently, autonomous recovery and 
restoration programmes, aimed at restoring biodiversity outside the context of damaging 
project developments, will be instrumental in this respect. The recent debates that have 
ensued within the Flemish Region, however, have underscored the importance of stringent 
NNL instruments. For indeed, a fair and well-balanced approach to biodiversity loss is no 
longer a marginal issue in present-day society. Only when followed up by the necessary 
political willingness to properly apply and enforce the NNL and offsetting instruments in the 
context of concrete cases will biodiversity offsetting move beyond a zero-sum game approach 
and truly result in a win-win for both biodiversity and sustainable development. This lesson 
probably not only applies to the Flemish Region, one of the most urbanized areas in Europe, 
but to other EU Member States as well.  
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GENERAL CONCLUSIONS AND RECOMMENDATIONS 
 
This doctoral thesis had the objective of exploring the legal aspects related to the recently 
emerged concept of ecological restoration within the specific context of EU environmental 
law. More in particular, this study aimed to pinpoint the main impediments and opportunities 
when implementing the international and EU restoration commitments at EU level within 
the context of EU environmental law. In this respect, focus is placed on the EU Nature 
Directives and the legal constraints that need to be taken into consideration when applying 
novel instruments to habitat and species restoration, such as programmatic approaches to 
restoration, temporary nature and biodiversity offsetting. 
 
 
1. Main conclusions 
 
Part I of this study, which is contained in Ecological restoration as the new environmental 
paradigm: is EU environmental law up to the task? (Chapter I), adopts a more conceptual 
and theoretical approach to the topic of ecological restoration from the perspective of EU 
environmental law, including the environmental-based measures that are included in the 
Common Agricultural Policy (CAP) and the Common Fisheries Policy (CFP). The argument 
is put forward that, while EU environmental law does contain some potentially far-reaching 
instruments in terms of restoration duties, EU law is currently lacking a comprehensive 
legal framework aimed at implementing the applicable restoration targets that are currently 
set in the EU Biodiversity Strategy to 2020.  
 
The major findings from this analysis boil down to six topical sub-conclusions regarding the 
interlinkages between EU environmental law and ecological restoration: the definition of 
‘ecological restoration’, the applicable environmental baselines, the restoration targets, the 
explicit restoration duties, the material and territorial scope thereof and the room for 
prioritization of restoration actions.  
  
 
1. As to the definition of the concept of ‘ecological restoration’, which is evidently crucial 
for measuring any progress towards the applicable restoration targets, it has been noted 
that none of the applicable EU environmental directives contains a comprehensive 
definition of the notion of ‘ecological restoration’, nor clarifies the exact distinction between 
this concept and closely related notions such as rehabilitation, reclamation and mitigation. 
As such, the lack of a comprehensive definition of the notion of ‘ecological restoration’ is 
not to be tagged as a major obstacle to the realization of the applicable restoration targets, 
but might still lead to further confusion and obfuscation when trying to measure and 
calculate progress towards the applicable restoration policy targets.  
 
 
2. Regarding the applicable environmental baselines, which are evidently instrumental in 
assessing the scope of the degradation that is to be remedied through restoration, it has 
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become apparent that both the Water Framework Directive and the Marine Strategy 
Framework Directive put considerable emphasis on a comprehensive assessment of the 
current situation and a determination of a so-called baseline scenario. In the context of the 
Water Framework Directive, for one, the notion of ‘good ecological status’ seems to require 
EU Member States to establish the baseline conditions in such a manner that they entail 
an undisturbed condition with insignificant human pressures. However, at the same time, 
less strict reference standards are permissible in the context of water bodies, such as 
channels and docks, which have already been significantly impacted by human pressures 
and modifications.  
 
When compared to the latter instruments, the EU Nature Directives provide relatively little 
guidance for the establishment of a baseline scenario, for instance in the context of Natura 
2000 sites, against which the applicable conservation objectives are to be determined. 
However, the concept of a reference scenario implicitly comes to the fore in the context of 
the standstill clauses, such as Article 6(2) of the Habitats Directive. Even so, while the 
reference context is to be taken into account when designating Natura 2000 sites, the EU 
Nature Directives currently fail to put forward an evaluation assessment obligation akin to 
the one included in the Water Framework Directive and the Marine Strategy Directive. Let 
alone that a legal instrument exists which compels the EU Member States to 
comprehensively evaluate the ecological baseline conditions outside the specific context 
of the nature that is protected by the EU Nature Directives. 
 
 
3. Many EU environmental directives set explicit environmental targets and/or objectives 
which effectively prompt the EU Member States to reschedule towards restoring their 
degraded biodiversity to a pre-degraded status. In general, it can be concluded that all EU 
environmental directives mentioned are, either explicitly or implicitly, based on the premise 
of restoring degraded biodiversity. On the surface, even more broadly defined concepts 
such as ‘good ecological status’ and ‘good environmental status’, set forward by the Water 
Framework Directive and the Marine Strategy Framework Directive, appear apt to further 
translate the restoration imperative in the field, especially given the fact that the ecological 
ambition level they require is close to an almost undisturbed baseline scenario. Yet, at the 
same time, more flexible concepts are available to the EU Member States, such as ‘good 
ecological potential’, which seem to allow for more leniency as regards heavily modified or 
artificial water bodies, whereas national implementation practices indicate that not always 
the most stringent ecological standards are set and thus paint a more nuanced picture.  
 
By contrast, the important concept of ‘favourable conservation status’ for EU protected 
habitats and species, while ostensibly more rigid since it only gives due regard to qualitative 
and more targeted ecological criteria, seems to offer more leeway and flexibility to EU 
Member States in terms of setting concrete population and habitat range targets. All the 
while, the non-binding guidance documents produced by the European Commission 
indicate that the population targets to be set by the EU Member States do not necessarily 
need to replicate the historic population levels or range of the said species. However, 
whereas the latter might indeed grant the EU Member States some additional leeway, the 
use of concepts such as ‘minimum viable population’ levels and ‘favourable reference 
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population’ starkly highlight that the EU Nature Directives do not merely prompt the EU 
Member States to maintain species or habitats at their present level or range, but to aim 
for more thriving conditions. In light of the dire situation of many EU protected species and 
habitats, reestablishing the ‘favourable conservation status’ will thus oblige EU Member 
States to consider progressive restoration actions for endangered habitats and species.  
 
 
4. Next to setting clear-cut restoration objectives, numerous environmental directives 
explicitly lay down explicit restoration duties, albeit in different contexts.  
 
First, the EU Nature Directives as well as the Water Framework Directive and the Marine 
Strategy Framework Directive oblige the EU Member States to establish restoration 
measures in order to achieve the restoration objectives underlying these directives. For 
instance, in the context of the Natura 2000 Network, Article 6(1) of the Habitats Directive 
requires the EU Member States to implement proactive restoration measures in order to 
achieve the favourable conservation status through sound management of their designated 
sites. However, most remarkably so, doubts remain as to the precise extent to which EU 
Member States have to consider proactive restoration measures in the context of strictly 
protected species listed in Annex IV to the Habitats Directive.  
 
Second, the Environmental Liability Directive lays down explicit remedial duties in the 
specific context where the incidents and accidents caused by an operator’s activities cause 
ecological damage. However, given the relatively high threshold associated therewith and 
the numerous exemptions provided by the Environmental Liability Directive, it is unlikely 
that the presence of the remediation duties will succeed in staving off the ongoing 
biodiversity decline.  
 
Third, ecological restoration is explicitly put forward in the context of the No Net Loss 
provisions contained in the applicable environmental directives. Most prominently this has 
been the case in the context of the procedural and substantive requirements laid down by 
Article 6(3) of the Habitats Directive, which EU Member States are required to carry out 
when permitting plans and projects liable to damage the integrity of Natura 2000 sites. In 
case of applications for derogations under the restrictive terms of Article 6(4) of the Habitats 
Directive, ecological restoration actions are to be taken in order to guarantee the coherence 
of the Natura 2000 Network. In this respect, the European Commission has issued very 
restrictive guidelines to be applied in order to ensure the additionality of the purported 
restoration actions, which can be cited as remarkable examples of strict regulatory 
guidance when implementing restoration actions in the context of project development. 
They not only highlight the exceptional character of ‘compensation actions’ but also ensure 
that, if the derogation clause is applied, the long-term effectiveness thereof should be a 
primary concern.  
 
  
5. The material and substantive scope of the restoration duties is evidently instrumental to 
assess it adequacy for the achievement of the applicable restoration targets. As 
demonstrated, the applicable restoration targets which have been issued at EU level aim 
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at the restoration of ecosystems and are not confined to a particular part of a territory. In 
this respect, it has been noted that while both the Water Framework Directive and the 
Marine Strategy Directive prompt EU Member States to implement a more expansive, 
ecosystem-based approach, the EU Nature Directives in turn have a more targeted 
approach. In essence, the EU Nature Directives ask the EU Member States to implement 
conservation and restoration actions for the EU’s most endangered species and their 
habitats. Admittedly, the establishment of the Natura 2000 Network is to be based on 
scientific-ecological criteria and covers the most prominent ecosystems present both on 
the territory of the EU and in its marine waters. However, whereas the establishment of an 
ecological network evidently might contribute considerably towards the achievement of the 
target of ecosystem restoration, it ultimately only covers approximately 20% of the EU 
territory. Likewise, it has been noted that the standards laid down to determine the ‘good 
conservation status’ of species and habitats leave margin for the implementation of a more 
ecosystem-based approach. Given the poor enforcement and the delays when 
implementing management measures, though, the EU Nature Directives in their current 
format will probably not succeed in achieving the applicable restoration targets. It is thus 
trite to say that these measures are not strict enough to achieve genuine gains in this 
respect. At the same time both the Water Framework Directive and the Marine Strategy 
Directive’s scope is not territorially linked to designated sites and explicitly urge the EU 
Member States to refocus their conservation efforts on more ecosystem-based restoration 
and recovery strategies.  
 
Even so, one of the major loopholes in the existing regulatory framework in terms of 
restoration-based incentives remains the lack of an enforceable No Net Loss provision 
within EU environmental law which urges project developers to compensate for 
unavoidable residual impacts on species and habitats that are not covered by nature 
legislation. The Environmental Impact Assessment (EIA) Directive, while recently revised 
in order to better take into consideration biodiversity-related effects of project 
developments, does not explicitly lay down mandatory substantive standards to be taken 
into account when issuing permits for damaging projects.  The recent greening efforts of 
both the Common Agricultural Policy (CAP) and the Common Fisheries Policy (CFP) also 
appear to be insufficient and inapt to provide for a more comprehensive protection and 
restoration of common nature across the wider landscape.  
 
 
6. Lastly, the question was tackled whether the EU environmental directives provide a 
clear-cut timeframe and guidelines for the prioritization of restoration actions in view of 
distinctive baselines and budgetary restraints. Not a single EU environmental directive puts 
forward a specific prioritization framework to be observed when implementing conservation 
actions. However, the many exemption clauses provided by the Water Framework 
Directive do indirectly help the EU Member States choose between conflicting restoration 
actions in view of budgetary restraints and practical complexities in the field. For instance, 
under some circumstances EU Member States are allowed to set less stringent 
environmental objectives or to postpone the achievement of the said objectives to a later 
date. Conversely, neither the Habitats nor the Birds Directive include similar hints to a 
concrete prioritization framework. One might state that the endangered species and 
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habitats listed in the Annexes to the EU Nature Directives are already the result of an 
implicit prioritization exercise at EU and national level (when selecting and designating 
Natura 2000 sites). Furthermore, EU Member States are given some discretion when 
selecting and designating Natura 2000 sites, where they can focus on those sites that offer 
most conservation prospects in terms of the achievement of the favourable conservation 
status for the said species and habitats. Given their more focused approach, both in terms 
of territorial ambit and in terms of material scope, it is not surprising that relatively little 
attention is paid to prioritization within the context of the EU Nature Directives. This 
restrictive approach is buttressed by recent case law developments which demonstrate 
that, while economic and social consideration can be taken into account when drafting 
specific conservation measures, these actions ultimately need to be such that they enable 
the recovery of the favourable conservation status of the said species or habitat.  
 
 
Part II of this study subsequently shifted focus to the potentialities for habitat restoration 
within the context of Article 6 of the Habitats Directive, which contains the core provisions 
on area protection in relation to the Natura 2000 Network. It is easy to see that the latter 
ecological network, which covers up to 18% of the EU’s territory and is in an unfavourable 
status in many instances, can serve as a potent precursor for habitat restoration measures 
at national level. As partly demonstrated in the first chapter of this study, the obvious legal 
starting points for the implementation of restoration measures are Article 6(1) 
(management actions aimed at achieving the favourable conservation status) and Article 
6(4) (compensatory measures) of the Habitats Directive. However, the non-regression 
clause contained in Article 6(2) and the protection and evaluation duties enshrined in Article 
6(3) of the Habitats Directive might also serve as leverage for the implementation of 
additional habitat restoration measures.  
 
 
1. In Non-Regression Clauses in Times of Ecological Restoration Law: Article 6(2) of the 
EU Habitats Directive as an unusual ally to restore Natura 2000 (Chapter II) the specific 
role the latter provision can play in a context of degraded Natura 2000 sites was further 
explored. It was concluded that, paradoxically speaking and given the fact that we are 
essentially dealing with a passively formulated standstill clause, Article 6(2) of the Habitats 
can be interpreted so as to enforce EU Member States to implement more robust recovery 
policies in Natura 2000 sites affected by cases of ongoing degradation. To be more precise, 
it was submitted that the relevance of the non-regression clause included in Article 6(2) of 
the Habitats Directive is threefold in light of the applicable restoration targets.  
 
In a first section, it was demonstrated that the wide material scope of Article 6(2) of the 
Habitats Directive makes it an indispensable tool to avoid any further degradation, 
regardless of the origin thereof, at least in the context of Natura 2000 sites. Most 
importantly, it also covers cases of diffuse damage and pollution, which often fall outside 
the realm of other EU environmental directives such as the EIA Directive and the 
Environmental Liability Directive. It was revealed that past as well as interim and current 
losses are to be tackled through Article 6(2) of the Habitats Directive as long as they give 
rise to ongoing degradation of Natura 2000 sites. It was revealed that the relevance of 
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Article 6(2) goes beyond the introduction of mere passive restoration actions and 
prescriptions. Substantively speaking, the provision also requires EU Member States to 
assess possible impairments vis-à-vis the applicable conservation and/or restoration 
targets, which points to a relatively low applicable de minimis threshold given the 
imperative improvement which is prevalent. As a result, the Court of Justice of the EU 
(CJEU) modestly opens the door for restoration claims which are based on the poor 
enforcement of the protection and conservation duties in previous decades.  
 
Lastly, this chapter found that the available case law indicates that active restoration 
measures can be required in order to comply with Article 6(2) of the Habitats Directive, 
especially in instances where such actions are deemed necessary to halt the ongoing 
degradation. While such actions are not specifically aimed at achieving the applicable 
conservation actions, they still have to remedy the biodiversity losses caused by non-
compliance with the conservation duties since the designation of the Natura 2000 sites.  
 
 
2. Whereas the previous analysis suggested that the non-regression clause enshrined in 
Article 6(2) of the Habitats Directive could serve as an unexpected driver for habitat 
restoration within the context of Natura 2000, the documented review of the case law 
developments regarding Article 6(3) of the Habitats Directive has led to a different 
conclusion. By and large, recent case law developments have indicated that the strict 
application of the precautionary principle in particular, when combined with the implicit 
mitigation hierarchy according to Article 6(3) of the Habitats Directive, stands in the way of 
a more flexible approach to habitat restoration at project level. Proactive Habitat 
Restoration and the Avoidance of Adverse Effects on Protected Areas: Development 
Project Review after Orleans (Chapter III) I laid bare the strict preconditions to be observed 
when implementing habitat restoration actions within the context of an appropriate 
assessment carried out by virtue of the second sentence of Article 6(3) of the Habitats 
Directive.  
 
It was revealed that nature management and restoration actions, even if proactively 
implemented in an appropriate assessment, still can only be regarded as compensation 
measures in the specific context of the derogation clause contained in Article 6(4) of the 
Habitats Directive. A more liberal understanding of the second sentence of Article 6(3) of 
the Habitats Directive has been steadfastly dismissed by the CJEU. Proposals to restore 
or re-create natural habitats thus cannot as a matter of law in Europe be treated as a 
license for proceeding with projects for which less harmful alternatives exist or for which 
compelling and overriding reasons of public interest cannot be demonstrated.  
 
While the balancing test included in Article 6(4) of the Habitats Directive might be tagged 
as an unnecessary administrative burden for future infrastructure projects, such as port 
expansion plans, which are generally believed to be key for the economic prosperity of a 
country or region, it still remains recommendable from an environmental point of view. All 
too often environmental assessments are prone to give too much weight to the implicit and 
sometimes overly optimistic economic growth predictions on which a project development 
is based. It was concluded that this strict jurisprudential stance, while impeding swift 
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permitting procedures and possibly also the facilitation of win-win scenarios in the field, it 
still is to be regarded as the sensible one in light of the limited successes of restoration 
actions so far in the context of harmful project development. Therefore, it appears all the 
more sensible to treat habitat restoration actions as last resort measures in principle, which 
are only permissible when allowed via the application of a strict derogation clause for 
projects of overriding public interest. In order to avoid further degradation in the context of 
the EU’s most valuable sites, permit applications for unsustainable project developments 
need to be denied as a matter of principle. Only when the realization of long-term public 
objectives linked to such projects prevails over the preservation of the EU protected nature, 
would more proactive habitat restoration programmes actually be required in order to 
observe the strict compensation requirements of Article 6(4) of the Habitats Directive.  
 
Be that as it may, it was stated that there is certainly nothing in the case law developments 
discussed that would prevent developers from proactively restoring or recreating nature, 
both on-site or off-site, near protected areas that are likely to be affected by future 
development actions. And for project developers who operate in a context where degraded 
Natura 2000 sites are sure to be affected by their future plans, such ambitious and 
proactive restoration strategies make even more sense. Instead of wasting time and money 
with ad hoc mitigation strategies of dubious legal soundness under Article 6(3) of the 
Habitats Directive, developers might be better off securing ‘restoration deals’, that might 
even take the form of ‘conservation banks’ with competent authorities in which both sides 
stipulate an environmental baseline against which future improvements to habitats and 
species can be measured. The downside is that following the recent jurisprudential 
evolutions developers cannot reasonably anticipate the benefits of restoration measures 
that have yet to be proven successful in the field, and competent authorities cannot, 
therefore, give developers definitive assurances that their projects will be able to move 
ahead. Moreover, the strict compensation requirements render the applicability of more 
flexible compensation tools, such as conservation banks, highly unlikely.  
 
 
Part III of this study then addressed the substantive considerations to be taken into account 
in the context of species restoration measures. More in particular, the extent to which 
species restoration claims can be adjudicated by national courts within the context of Article 
12(1) of the Habitats Directive was looked into. At the centre of Towards a Legally 
Enforceable Duty to Restore Endangered Species under EU Nature Conservation Law: On 
Wild Hamsters, the Rule of Law and Species Extinction (Chapter IV), a case is made for a 
legally enforceable restoration duty regarding strictly protected species listed in Annex IV 
of the Habitats Directive. By granting the environmental non-governmental organizations 
(NGOs) more liberal standing in biodiversity-related cases, they could step in as additional 
guardians of endangered species in order to force national and regional authorities through 
legal actions to make more coordinated efforts to recover species that are in an 
unfavourable conservation status.  
 
While such forms of public interest litigation were dismissed as ‘unthinkable’ until recently, 
the past years have witnessed a steady rise of ground-breaking national and EU court 
rulings relating to private enforcement in environmental cases, especially within the context 
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of EU environmental law. Therefore, restoration-based litigation is no longer impossible, 
especially not when focused on species that are facing imminent extinction. In particular, it 
has been demonstrated that the powerful combination of Article 9(3) of the Aarhus 
Convention and the general principles of EU law, such as effective judicial protection, 
seems trite in order to overcome traditional procedural obstacles to environmental litigation, 
also in the context of  biodiversity-related cases. As the law stands today, bedrock 
principles such as the separation of powers or a limited standing approach can no longer 
be tagged as insurmountable procedural hurdles for more activist types of litigation. 
Moreover, it has been revealed that there is no lack of clearly identifiable criteria and legal 
standards to be used as benchmarks by judges when reviewing national conservation 
strategies. Whereas the concept of ‘favourable conservation status’ grants some leeway 
to EU Member States, it has been revealed that the concept of ‘Minimum Viable Population’ 
(MVP) might serve as a clear-cut benchmark in this respect. Admittedly, EU Member States 
are not compelled to bring back endangered species to historic population levels. Yet it has 
been portended that it is no longer inconceivable to sue governments with respect to their 
ineffective conservation policies and to ask for comprehensive remediation of the past 
population and habitat losses. In this respect, species-related recovery measures could 
possibly be tagged as a sort of ‘redress’ for earlier wrongdoings. Along those lines, it also 
has been put forward that, in spite of the fact that Article 12(1) of the Habitats Directive 
only explicitly relates to strict protection measures, more proactive habitat restoration 
measures can be required for endangered species, such as for instance the Wild Hamster.  
 
 
Part IV of this study zooms in on novel regulatory techniques which aim at spurring or 
incentivising restoration actions in a development-based context. As a general conclusion, 
it can be stated that in every one of the distinct contexts, sufficient attention should be paid 
to strictly defining the conditions and contexts in which more flexible approaches to habitat 
and species restoration are to be permitted within the context of economic development. 
Differently put, none of the treated novel instruments can be portrayed as an ultimate 
solution to the above-listed deficiencies within the context of EU environmental law.  
 
 
1. In Nitrogen deposition, habitat restoration and the EU Habitats Directive: moving beyond 
the deadlock with the Dutch programmatic approach? (Chapter V) it was argued that, while 
programmatic approaches to environmental issues such as elevated levels of atmospheric 
nitrogen deposition in the context of overburdened Natura 2000 sites are not by definition 
incompatible with the EU Nature Directives, a myriad of requirements need to be taken into 
account when using the future beneficial effects of habitat restoration measures as a trade-
off for additional economic development.  
 
At the outset, a programmatic approach which combines economic development with 
additional habitat restoration measures might be tagged as an attractive win-win scenario. 
Notwithstanding the large potential of instruments such as the Dutch Programmatic 
Approach to Nitrogen (PAN), the concrete implementation of this reconciliatory approach 
is giving rise to major legal objections. Moreover, considering the continued exceedances 
of nitrogen critical loads in the Netherlands, there is a substantial risk that the Dutch PAN 
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will transform into an ‘ecological black box’, with limited transparency, inadequate 
enforcement and relatively modest ecological achievements.  
 
The many uncertainties and unavoidable time-lags surrounding the adequacy of future 
reduction actions and active restoration measures in the context of elevated levels of 
Nitrogen levels should definitively urge for more reluctance in this respect. On the one 
hand, this reconciliatory tool can serve as a welcome driver for additional habitats 
restoration measures in degraded Natura 2000 sites. On the other hand, however, an 
immediate and direct trade-off between active restoration efforts and economic 
development might undermine the preventative rationale underpinning the protection 
schemes. Moreover, if poorly applied it might eventually lead to additional net losses 
instead of long-term gains.  
 
Either way, it is clear that an approach where room for development would only become 
available if the effectiveness of the recovery strategies is unequivocally demonstrated is 
more in line with EU law. And it needs to be ensured that existing commitments, which are 
already required by the EU Nature Directives, are not ‘double booked’ in order to justify 
further expansion of damaging project developments.  
 
Indeed, it will be of the utmost importance to guarantee that the room for economic 
development is not abused in order to allow further economic expansion when monitoring 
results pointing to continued deterioration. Likewise, it must be avoided that habitat 
restoration measures are implemented on habitats which, from an ecological point of view, 
are not in need of additional restoration efforts. Furthermore, there certainly remains 
continued legal uncertainty, exacerbated by the recent decision of the Dutch Council of 
State to refer multiple questions regarding the interpretation of this very topic to the CJEU.  
 
 
2. Where the topic of temporary nature is concerned, the research included in this thesis 
has demonstrated that the increasingly strict application of the EU Nature Directives in 
several EU Member States gave way to perverse incentives in terms of the management 
of fallow plots of lands which are to be economically developed in the years to come. In 
Reconciliation ecology in practice: legal and policy considerations when implementing 
temporary nature on undeveloped lands in the European Union (Chapter VI) it was held 
that, notwithstanding their location in urban or industrial zones, such undeveloped lands 
might be able to support indigenous biodiversity due to their resemblance to natural 
ecosystems. However, it was precisely the fear of a future deadlock scenario when 
developing the site that culminated in the implementation of management practices 
primarily aimed at pre-emptively destroying habitats.  With the arrival of novel incentive 
mechanisms, such as temporary nature, an unprecedented window of opportunity exists 
to reframe current nature protection rules so as to convince private landowners, ranchers 
and project developers to actively participate in the attempts to recover and restore the 
most endangered and threatened species, also in urban and industrial environments.  
 
In this respect, temporary nature appears to be a surprisingly potent tool to spur natural 
species recovery, albeit on a temporary basis, outside the traditional nature protection 
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sites. The long-term effect thereof could be maintained at metapopulation level and by the 
issuance of sufficiently strict mitigation measures. It has been submitted that, legally 
speaking, so-called ‘single act’ derogation can be based on, for instance, Article 16(1)(e) 
of the Habitats Directive in order to grant the project developers involved in temporary 
nature the legal guarantee that they will still be able to economically develop their sites 
afterwards.  
 
However, additional legal and policy-related caveats are to be considered when further 
implementing temporary nature. The pitfalls of an excessive reliance on temporary nature, 
especially in the context of permanently protected sites or when located within the vicinity 
of one of the last remaining populations of a certain species, are undeniable. For instance, 
it has been made clear that temporary nature is not to be used as an alternative for robust 
conservation strategies, nor is it to be conflated with mitigation and compensation 
measures that are in order when permanent biodiversity is destroyed. Moreover, it has 
been underscored that the progressive underpinnings relating to temporary nature will only 
materialize if sufficient attention is paid to the establishment of clear-cut baselines. 
Continued success of temporary nature will moreover be contingent on the existence of 
robust monitoring schemes capable of overseeing the effectiveness thereof.  
 
 
3. In recent years, the concept of compensation for ecological damage or biodiversity 
offsetting has entered the scene as a promising tool to bolster restoration actions, albeit 
within the strict context of economic development. However, when applied within an overly 
lenient regulatory framework and/or without being properly enforced, offsetting measures 
might paradoxically exacerbate ongoing losses and render the achievement of more 
ambitious restoration targets even less likely. A stark example thereof is provided by the 
Flemish No Net Loss policy, which was studied more in detail in The Flemish No Net Loss 
and Biodiversity Offsets Policy held to Scrutiny: A Perverse Zero Sum Game or Achieving 
Enduring Biodiversity Gains? (Chapter VII).  
 
The elaborate legal analysis of the Flemish No Net Loss (NNL) approach, and in particular 
the multiple offsetting tools that are currently applied in a planning development context, 
serve as a cautionary tale for the many hurdles to be overcome when implementing NNL 
policies in the field in other EU Member States. The elaborative analysis indeed presented 
a mixed picture of the implementation of the NNL objective within the Flemish Region, 
which is already characterized by a high degree of fragmentation and poor environmental 
baseline quality. Although the patchwork of different protection and offsetting schemes in 
Flanders appears impressive at first glance, its concrete application and enforcement fall 
short in view of the ambition level set by the EU Biodiversity Strategy to 2020. At best, 
some compelling cases have recently emerged in the Flemish Region where proactive 
offsetting strategies have been tested. However, the failure to take into account the social 
implications of these restoration strategies, combined with a blatant disregard for the 
mitigation sequence in the context of EU protected sites, ultimately led to further legal 
complications, as was also highlighted earlier in this thesis, where the case study of the 
integral restoration plan for the Antwerp Port Area was discussed.   
 
-333-
 
54 
 
The detailed analysis of the Flemish offsetting mechanisms has revealed some important 
findings regarding the suitability of such instruments for bolstering habitat and species 
restoration in the field. An important critical observation is linked to the importance of 
having in place an overarching policy approach regarding biodiversity offsetting. Several 
policy initiatives appear to be the result of short-term thinking and, in the absence of further 
priority setting, might eventually lead to counterproductive outcomes. Essentially, in order 
to be successful, a future NNL framework is to set a moratorium on further biodiversity loss 
in general, to which a robust biodiversity offsetting obligation is linked. In view of the 
existing international and EU obligations and the limited results in recreating old growth 
habitats, more stringent protection schemes – e.g. bans which can only be lifted under 
exceptional circumstances – are to be provided. In this context, more flexibility could be 
granted through the issuance of proactive offsetting schemes. In addition, the existing NNL 
instruments need to be modified so as to ensure that biodiversity offsets are not abused 
as ‘licence to trash’.  
 
The wider use of conservation banks, either in public and/or private hands, might be 
particularly appealing to address the ongoing loss of ‘ordinary biodiversity’, even in the 
context of a heavily degraded region like Flanders. However, it remains questionable 
whether there would be enough ‘demand’ for biodiversity offsets in view of the existing 
enforcement deficits and lack of strict protection of especially ‘ordinary’ biodiversity. 
Sufficient attention must be paid to the intrinsic value of nature, in order to reduce the risk 
of further commodification. As a final remark, it should not be disregarded that the 
existence of more and better regulations as regards offsetting, even when entrenched in a 
stringent preventative approach, will in itself not be sufficient to achieve the EU biodiversity 
targets. Evidently, autonomous recovery and restoration programmes, aimed at restoring 
biodiversity outside the context of damaging project developments, will be instrumental in 
this respect. The Flemish example equally indicates that a lot of progress is still needed in 
the field of proper enforcement of the existing NNL instruments in order to allow them to 
achieve the progressive premises in terms of net biodiversity gains.  
 
 
2. Main recommendations 
 
As a main conclusion one can derive from this thesis that at present, a comprehensive 
legal framework regarding ecological restoration is lacking within the context of EU law. 
However, at the same time, it was put forward that the existing EU environmental directives 
have the potential of significantly contributing to the achievement of the said targets since 
they require EU Member States to implement both ecosystem-based and more targeted 
restoration actions, albeit not always in a straightforward manner. While the more targeted 
restoration rationale established by the EU Nature Directives seems to leave less room for 
discretion, since it is primarily concerned with the EU’s most endangered natural habitats 
and species, the ecosystem-based approaches determined by the Water Framework 
Directive and, most importantly, the Marine Strategy Framework Directive, prompt EU 
Member States to establish far-reaching restoration objectives that even approach 
undisturbed natural conditions. Yet the present research has revealed that these EU 
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environmental directives appear ill-coordinated at some points and leave large parts of the 
territory of EU Member States unaddressed.   
 
The more detailed analysis regarding the potentialities for ecological restoration within the 
context of the EU Nature Directives also brought to light several deficiencies in the current 
application of species and habitat restoration, for instance when used as generic leverage 
within the context of project development cases or when integrated within the framework 
of NNL-approaches. Another highlight was the importance of a further understanding of 
the important notion of ‘favourable conservation status’, which will play a continued key 
role as a benchmark against which national or regional recovery or restoration strategies 
can be measured. In addition, when implementing new, more reconciliatory approaches to 
habitat and species restoration, further attention needs to be paid to the strict protection 
requirements laid down by EU Nature Directives, which leave a small margin in this 
respect.  
 
 
2.1. General recommendations 
 
From this thesis five general recommendations can be derived regarding the use of 
ecological restoration within the context of EU environmental law. Of course, more 
recommendations are imaginable. However, in this context I have chosen to pick the most 
relevant in terms of policy-impact and legal repercussions. 
 
 
1. Baselines and restoration targets: One recurring element when assessing the suitability 
of the existing legal instruments in terms of ecological restoration is the importance of 
laying down clear-cut baselines through the applicable regulatory instruments. The 
establishment of clear-cut baselines is instrumental in assessing whether restoration 
actions will actually succeed in achieving additional gains when assessed against the 
business as usual scenario.  In order to measure any progress towards the EU’s restoration 
targets, a concrete baseline or reference scenario needs to be established. In my view, it 
remains desirable to make a categorical distinction between two distinct approaches to the 
concept of baseline. On the one hand, there is the usage of the term ‘baseline’ as a ‘natural 
state’ or reference point, which is of major importance to assess the difference between 
the current, often degraded condition of an ecosystem and the pre-degradation condition. 
On the other hand, one might refer to the concept of ‘baseline’ as a benchmark to measure 
the progress towards the EU targets, as included in the recent policy documents.  
 
With regard to the former, it must be acknowledged that determining such historic, pre-
degradation conditions will be troublesome given the many conflicting views that might 
exist in this respect amongst natural scientists. It will unavoidably reflect a certain bias 
among natural scientists. However, as to the use of baseline as a yardstick to measure 
further progress towards the conservation goals, it is clear that this will also necessarily 
reflect a certain consensus on the establishment of a ‘point of no return’, against which 
future restoration actions can be assessed. Establishing a clear-cut baseline or benchmark 
will moreover prove crucial to assess the additionality of restoration measures, especially 
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when used within the context of economic development. In this respect, the focus should 
not necessarily be on laying down historic baseline conditions but rather on the existing 
commitments regarding the biodiversity that remains present on a site. A strict application 
thereof will be paramount in order to guarantee that instruments such as a more 
programmatic approach to environmental degradation and biodiversity offsetting will not 
turn into perverse incentives that ultimately exacerbate the ongoing losses. Furthermore, 
baselines can also be used as benchmark against which redress claims can be formulated 
in cases of non-compliance. The relevance of clear-cut baselines is further heightened by 
the prevalence of so-called degrading baselines, which might render it tempting to also tag 
the additional protection of existing biodiversity as offsets for new developments.  With 
respect to relatively novel concepts such as temporary nature, establishing realistic 
baselines will also be key to avoid potential abuses.  
 
While defining a reference ecosystem as a scenario which is only slightly different from the 
pristine might be sensible for assessing the scope of previous degradation, I am of the 
opinion that this does not necessarily entail that the restoration target needs to reflect that 
utopian historical condition. Accordingly, the restoration targets are the result of a political 
decision-making process that also takes into account social, economic and ecological 
interests, whereas the natural state might be seen as an objective translation of scientific 
research. Such a more reality-based approach is also in line with the understanding, as 
propagated by the European Commission, that ecological restoration is to be treated as a 
process rather than as a fixed destination.  
 
However, in view of the current predicament of the biodiversity in the EU it remains 
recommendable to issue restoration targets which are very close to the undisturbed state 
of the said ecosystems where possible, especially when the sites are located within EU 
protected areas and vulnerable landscapes. Evidently, returning to historic conditions will 
not always be feasible, taking into account the excessive costs that might be associated 
therewith. Prioritization frameworks, such as the ones included in the Water Framework 
Directive, should allow for more objectivity in this respect. However, at the same time, it 
needs to be guaranteed that such prioritization strategies do not pave the way for 
unambitious recovery strategies that water down existing commitments regarding 
biodiversity protection. Strict oversight by the European Commission might adjust national 
policies which are at odds with the restoration imperative underlying several EU 
environmental directives.  
 
 
2. Ordinary biodiversity: This thesis stresses the importance of sufficiently robust 
restoration and protection tools vis-à-vis ordinary biodiversity, which is not included in 
protected sites such as the Natura 2000 Network. While the restoration commitments of 
the EU might be partially achieved through a stricter implementation of management 
strategies within the context of the designated Natura 2000 sites, which cover 
approximately 18% of its terrestrial territory, it has become clear that a major legal loophole 
exists in terms of spurring ecological restoration over the wider landscape and, at a very 
minimum, enforcing a strict offsetting policy in relation to ordinary biodiversity. For now, 
this can only be partially addressed through ‘softer’ provisions, like for instance Article 10 
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of the Habitats Directive, and the proliferation of additional guidance documents. Yet it 
remains questionable at best whether these provisions can be interpreted as enforceable 
restoration duties vis-à-vis Member States.  
 
It therefore remains recommendable to press for a more stringent regulatory framework as 
regards the restoration of biodiversity throughout the wider landscape. While it may be 
open to discussion whether or not this objective can also be achieved through other, more 
incentive-based instruments, such as agri-environment agreements and subsidy schemes, 
this research has underlined the importance of at least having put in place a binding NNL 
scheme that forces project developers to at least compensate for the unavoidable damage 
done to ordinary biodiversity. To some extent, the recently revised EIA Directive, which 
arguably puts more emphasis on mitigating and offsetting measures, might partly remedy 
this major loophole in EU environmental law. Admittedly, one might ponder whether the 
protection of ordinary biodiversity needs to be the topic of EU legislation in view of the 
subsidiarity principle. However, existing directives, such as the Water Framework 
Directive, indicate that a more comprehensive approach towards ecosystem restoration is 
surely possible at EU level.  
 
Moreover, the presence of more robust ecological networks at national or regional level 
will also be key to ensure the resilience of the Natura 2000 Network, which in many 
instances is only an ecological network on paper. One might in this respect consider a 
strengthening of the ‘soft law’ provisions relating to ordinary protection measures, as 
included in the EU Nature Directives, in the long term. However, given the recent outcome 
of the REFIT Check, any revision of the EU Nature Directives is to be ruled out in the short 
run.  
 
To some extent, a strict supervision of the implementation and subsequent application of 
the recently revised EIA Directive might serve as a short-term alternative to avoid further 
baseline losses and prompt project developers to implement more robust restoration 
strategies. Novel tools such as temporary nature could function as additional facilitators, 
along with comprehensive subsidy schemes, to bolster ecological restoration measures in 
areas where biodiversity is currently absent. Yet, in the long run, a more comprehensive 
and legally binding framework at EU level is arguably instrumental in achieving more 
sustainable restoration gains in this respect. That might require the modification of existing 
instruments – such as the EIA Directive – or necessitate the adoption of a completely new 
instrument, as is further addressed below.  
 
 
3. Restoration duties: It is self-evident that the existence of clear-cut restoration duties is 
of vital importance in order to achieve the EU’s restoration targets. However, while at 
present several EU environmental directives, including the Habitats Directive and the 
Water Framework Directive, reflect a clear-cut restoration imperative, the further 
implementation thereof is contingent on the exact understanding of concepts such as 
favourable conservation status or good environmental status. It will therefore remain of 
pivotal importance that the European Commission effectively scrutinizes the further 
implementation thereof at national or regional levels. By doing so, a further watering down 
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of the restoration commitments through less ambitiously formulated national policies is 
avoided.  
 
Evidently, the freedom to maneuver could further be curbed by rephrasing and, if 
necessary, tightening the existing recovery and restoration provisions in, for instance, 
Article 6(1) and 12(1) of the Habitats Directive. The introduction of clear-cut deadlines 
might serve as an additional precursor for heightened accountability in this respect. Yet the 
limited effectiveness of more strictly formulated restoration commitments, such as the 
Water Framework Directive, indicates that the mere presence of strict time schedules will 
not suffice in itself. However, they would render it more easy for environmental NGOs to 
enforce failures to act through legal action before national courts.  
 
As noted above, at least part of the remaining ambivalence is also fostered by the 
European Commission itself which, for instance with respect to Article 12(1) of the Habitats 
Directive, has consistently underlined that the latter provision cannot be interpreted so as 
to include proactive habitat restoration measures for protected species. And while this more 
legalistic stance certainly has some merit, the European Commission could evidently help 
to streamline these interpretation issues by producing more comprehensive guidance 
documents in this respect, in addition to the current guidelines on the concept of ‘favourable 
conservation status’. For, given the degraded conservation status of many endangered 
species, it can be maintained that, irrespective of the explicit wording of Article 12(1) of the 
Habitats Directive, further restoration measures are nevertheless needed as a means of 
remediation of further losses. But most importantly, national and regional governments will 
also have to play a vital role in taking their restoration duties more seriously in view of the 
current predicament of many species within the EU. A clear linkage between earlier non-
compliance and legal redress is to be included in future guidance documents.  
 
 
4. Mitigation hierarchy: This thesis has revealed that habitat and species restoration 
actions, especially when applied within the specific context of economic development 
cases, need to be framed in the so-called mitigation sequence. This entails that habitat and 
species restoration measures should not be used as facilitators for the approval of 
inherently unsustainable project developments.  
 
In itself, this mitigation hierarchy is but partly explicitly present within both the EU Nature 
Directives and the EIA Directive, which also helps to explain the prevalence thereof in the 
recent case law developments both at EU and national level. However, the recent case law 
developments clearly demonstrate the need for a more explicit translation of the mitigation 
hierarchy within the existing regulatory framework, such as the EU Nature Directives.  
 
While, in view of the recent outcome of the REFIT Check of the EU Nature Directives, this 
might be tagged as an unrealistic short-term prospect within the EU context, more 
legislative progress can be made at national and regional level. It is therefore advisable to 
modify existing national and regional nature conservation laws to further underline the last 
resort role to be played by restoration actions. This is especially the case in the context of 
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protected areas, where a strict balancing test is unavoidable in order to ban further 
unsustainable developments capable of putting in jeopardy further recovery goals.  
 
Eventually, such a stricter rationale, when reflected in the applicable regulatory framework 
at the national level, will also trickle down to the level of project developers. Ultimately, one 
might obviously consider a more important role for habitat restoration measures within the 
context of project developments, which might for instance induce permitting agencies to 
require compensatory measures in order to address past losses that are not even directly 
related to the permit application at hand. While legally complex, especially in view of 
property law-related objections, this, together with the use of more progressive 
compensation ratios, might be the only viable route to achieve the applicable restoration 
targets. Admittedly, it would be unthinkable to contemplate our present-day society without 
further spatial developments. Even so, a clear understanding of the mitigation hierarchy 
might eventually also urge project developers and planning authorities to question their 
often prevailing pro-development bias, which is often liable to further exacerbate the 
ongoing losses.  
 
 
5. Monitoring and private enforcement:  At several points throughout this thesis it was 
highlighted that restoration actions, especially when used within an economic development 
context, often do not yield the expected beneficial outcomes in terms of biodiversity gains, 
especially when applied in the context of old growth habitats.  Therefore, generally 
speaking, the implementation of restoration actions need to be subject to sufficiently strict 
monitoring. The research that is included in this thesis has revealed that strict monitoring 
schemes are instrumental in guaranteeing the long-term effectiveness of implemented 
restoration actions, especially taking into account the often poor post-project management 
of compensation zones. They should be placed more to the forefront, especially with regard 
to offsetting measures that are applied in the context of economic development.  
 
The outcome of such monitoring instruments could lead to the adjustment of already 
implemented restoration actions, especially in the context of highly endangered species 
which are at the brink of extinction. Adaptive management techniques might be able to 
further link stricter monitoring to cases of ongoing or future economic development, and 
are in some cases also mandatory to comply with the strict protection and compensation 
requirements relating to protected sites (e.g. Natura 2000 sites). Yet they cannot be used 
a justification for granting permits to unsustainable project developments. 
 
As a corollary to stricter monitoring schemes, the stricter enforcement of offsetting duties 
is also likely to guarantee a more effective approach to ecological restoration. In this 
respect, the increasingly important role of environmental NGOs, which can serve as an 
additional watchdog to enforce previous restoration commitments via private litigation 
before national courts, is to be further reinforced. In view of recent developments in relation 
to both Article 9(3) of the Aarhus Convention and the provisions on effective legal 
protection, as put forward by EU law, the importance of this type of private enforcement 
will only increase in the years to come. However, in order to further allow environmental 
NGOs to assume their role as watchdog, it is vital to rethink the often still remarkably rigid 
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standing rationale that still prevails within the context of public interest litigation. National 
courts are further recommended to take stock of the recent case law developments at EU 
level, where the importance of effective legal protection is further underscored. This might 
eventually also lead to third-party litigations before national courts regarding the non-
fulfilment of autonomous recovery duties, like those described in Articles 6(1) and 12(1) of 
the Habitats Directive.  
 
The importance of having wide access to justice, also in restoration-based cases, is further 
heightened by the fact that such programmes are often not subject to extensive public 
consultation or participation procedures, which might render it harder for environmental 
NGOs to counter the pro-development bias or modest approaches to recovery targets that 
might be pervasive in such tools, if needed. That is not to say that environmental litigation 
will be the exclusive answer for all shortcomings and challenges regarding the existing 
restoration strategies.  
 
Obviously, prior deliberations with the affected public are seminal in order to ensure the 
long-term viability of future recovery strategies. However, lawsuits might serve as leverage 
in these cases where a government’s inertia is putting the immediate survival of 
endangered species at risk.  
 
 
6. Novel regulatory techniques and drivers: Throughout the thesis, several new regulatory 
techniques to spur ecological restoration within the context of economic development have 
been addressed. When it comes to programmatic approaches and biodiversity offsetting, 
it is recommendable to put forward precise regulatory frameworks within which these 
innovative instruments can indeed foster. However appealing some of these instruments 
might seem, they are still to be treated with the necessary caution. For instance, 
programmatic approaches to habitat degradation will only deliver the expected net benefits 
if additional room for economic development is granted before the habitat restoration 
measures have proven to be effective in the field.  
 
A similar concern has also been voiced with respect to the use of biodiversity offsetting 
instruments. Such risks are less prevalent in the context of temporary nature, which 
basically focuses on the creation of additional opportunities for nature development on 
temporarily undeveloped lands. However, the necessary caution is needed in this context 
as well, especially to avoid that project developers might see the instrument as a tool to 
offset losses to existing biodiversity. 
 
Overall, it can be concluded that none of the novel instruments is to be treated as a 
panacea for all ills. For sure, they might offer new opportunities to bolster ecological 
restoration in the context of situations where in former days no attention was paid to 
biodiversity. However, one should not present these tools as alternatives to the more 
traditional  conservation instruments, which often put forward a more preventative-based 
approach to nature protection and also indirectly rely more on the intrinsic value of nature. 
If not, such instruments might ultimately prevent us from tackling the more fundamental, 
underlying questions, such as for instance with regard to the continuous focus on intensive 
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agriculture and further spatial fragmentation in regions which already suffer from significant 
environmental pressures.  
 
 
2.2. A next regulatory step forwards: towards a new EU Directive on Ecosystem 
Restoration or focusing on stricter enforcement of the existing rules? 
 
The unavoidable question to be raised is whether the most prominent deficiencies and 
shortcomings that have been identified can be cured by adopting a comprehensive new 
EU directive on ecological restoration. As such, a case can be made for the adoption of a 
Directive on Ecosystem Restoration. Indeed, the simple finding that by 2016 only two EU 
Member States had acted on their commitment under the EU Biodiversity Strategy to 
create restoration prioritization frameworks, painfully stresses the importance of mandatory 
rules in order to spur EU Member States to take their restoration commitments seriously, 
especially outside the context of the biodiversity which is already protected by the EU 
Nature Directives. The presence of generally applicable descriptors is necessary to 
measure progress towards the applicable restoration targets. Furthermore, the 
predominant focus of current restoration actions on Natura 2000 sites might cause EU 
Member States to lose sight of their more comprehensive, ecosystem-wide pledges under 
the EU Biodiversity Strategy and simply limit their conservation funding to EU protected 
nature.  
 
In this respect, one might consider the drafting of an all-encompassing Directive on 
Ecosystem Restoration, mirroring the ecosystem-based approaches of both the Water 
Framework Directive and the Marine Strategy Framework Directive. In fact, this directive 
might fill in the gap left by both directives. Such a new Directive on Ecosystem Restoration 
could put forward the objective of restoring the degraded ecosystems across the terrestrial 
and marine territory of the EU to a good ecological status and prevent further deterioration. 
In a similar manner as the above-mentioned Marine Strategy Framework Directive, a new 
Directive on Ecosystem Restoration could thus urge the EU Member States to implement 
restoration action measures for the 80% of the territory that is unaddressed by the existing 
EU Nature Directives.  
 
Most importantly, a comprehensive definition is to be given of the concept of good 
ecological status for ecosystems, which might be aligned with similar concepts, such as 
good ecological status under the Water Framework Directive and the concept of favourable 
conservation status under the EU Nature Directives. Evidently, however, the concept is 
best defined in a broader manner, which would allow for a more holistic and ecosystem-
based approach to ecological restoration as compared to the targeted and more tailor-
based approach under the EU Nature Directives.  
 
Additional attention is to be paid to potential links with existing concepts, such as 
‘favourable conservation status’ for EU protected natural habitats and species. Given the 
unavoidably wide territorial scope of such a directive, it might be recommendable to 
differentiate the extent of the restoration duty in view of the existing environmental 
conditions of the landscape. One might image the new Directive on Ecosystem Restoration 
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to include different restoration ambitions and standards, taking into account the existing 
environmental conditions of the area concerned.  
 
In this specific context, a distinction is to be made between pristine, natural landscapes 
(wilderness), natural landscapes, protected sites under existing EU Nature Directives, rural 
landscapes with extensive and intensive agricultural activities, urban landscapes and 
industrial zones and port zones respectively. Accordingly, one might urge the EU Member 
States to classify their territory in line with the above-mentioned categories. This would be 
in line with the four-level model promoted by the European Commission in 2014, which is 
based on the idea that restoration is primarily to be regarded as a ‘process’, which might 
also be workable within the context of human-dominated landscapes.  
 
In order to stimulate the national efforts directed towards ecosystem restoration, this new 
Directive on Ecosystem Restoration should lay down a binding obligation to establish 
national ecosystem restoration plans within a certain time scale. Such plans are to be 
based on a thorough mapping and evaluation of the environmental quality of the territory 
and the restoration prioritization framework established at national level. In other words, 
before drawing up such restoration plans, EU Member States should be required to carry 
out an intensive assessment of the current environmental status of their territory, based on 
precise descriptors and criteria, as well as an evaluation of the most prominent threats and 
an analysis of the economic and social interests that prevail in their territory. In a 
subsequent stage, detailed guidelines are to be provided in order to force the EU Member 
States to establish a prioritization restoration framework as well as concrete restoration 
targets in accordance with the specific classification which has been given to the said area.  
 
Accordingly, such a Directive on Ecosystem Restoration might contain distinct restoration 
levels in accordance with the respective classification of the said area and put forward 
distinctive deadlines in this respect. For instance, for wilderness areas more ambitious 
restoration targets akin to the ‘favourable conservation status’ or ‘high ecological status’, 
aimed at maintaining or restoring the site to an undisturbed state, should be set, while less 
far-reaching targets might be acceptable for urban areas and industrial zones. In particular, 
it should be at least provided that the EU Member States are compelled to establish 
resilient national ecological networks and corridors, which might also serve to endorse the 
already designated Natura 2000 sites. In doing so, the new directive could be seen as a 
further implementation of the Green Infrastructure Strategy, especially since it would lay 
down binding obligations in this respect. In addition, the EU Member States might be forced 
to consider the designation of more targeted restoration zones, which might help in 
achieving the restoration targets in the field, and to integrate the restoration measures into 
the applicable spatial plans at the national or regional level in a proactive manner.  
 
On the other hand, however, it might be contended that, if the existing EU environmental 
directives are better implemented and enforced, there would be no immediate need for a 
new, more holistically phrased directive which includes more specific rules to urge EU 
Member States to implement more ecosystem-based restoration strategies. Not only would 
such a Directive on Ecosystem Restoration, if eventually adopted, unavoidably reflect 
rather generically phrased descriptors and restoration criteria, which are the result of 
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though and laborious negotiations, but it also remains debatable whether one should go 
that far in evaluating restoration progress through quantifiable targets. If ecological 
restoration is indeed to be approached as a ‘process’ rather than an attempt to restore a 
‘paradise lost’, as is also suggested in the studies put forward by the European 
Commission, it would be more sensible to focus on implementing this rationale in the 
context of the existing EU environmental directives and ensure an effective application of 
the greening opportunities under the Common Agricultural Policy (CAP) and the Common 
Fisheries Policy (CFP). Even if some of the present measures might indeed fall short in 
light of the ambitious restoration pledges, this would probably still represent a net gain 
compared to a business as usual scenario.   
 
In view of the current unfavourable conservation status of half of the naturally occurring 
bird species in the EU and of a smaller portion of other species and habitats and in view of 
the fact that, in spite of the 2015 deadline, almost half of the surface water bodies within 
the EU still fail to achieve the environmental objectives laid down in the Water Framework 
Directive, it is evident that simply focusing on the insufficient implementation of the relevant 
EU environmental directives would already lead to a comprehensive improvement of the 
current environmental quality and would hence contribute significantly to the achievement 
of the EU’s biodiversity targets. Tellingly, EU Member States have adopted comprehensive 
management plans with conservation objectives and measures for only 50% of all Natura 
2000 sites.  Recent reports, such as the REFIT Check of the EU Nature Directives, 
highlighted the apparent implementation deficit at EU Member States level when 
implementing and applying the present nature protection rules. One could deduce 
therefrom that focusing on the adequate implementation and proper enforcement of the 
restoration duties enshrined in the existing EU environmental legislation probably 
constitutes the most sensible and pragmatic policy option in the light of the fast 
approaching 2020 deadline. Seeing that very few EU Member States have acted upon their 
commitment to create national restoration prioritization frameworks, it remains very unlikely 
that sufficient political and societal support will be gathered to put forward the introduction 
of a new regulatory initiative aimed at promoting ecosystem-based restoration.  
 
On a concluding note it might be argued that, in the long run, the EU institutions should 
consider a more secure legal underpinning of its adopted policy targets with respect to 
ecological restoration. However, in the meantime, the existing EU environmental directives 
already contain resilient ‘building blocks’ for initiating a further evolution towards ecological 
restoration which goes beyond the existing piecemeal approach. In other words, both policy 
options are not mutually exclusive. A more rigid enforcement of the existing regulatory 
instruments might pave the way for new regulatory initiatives. In the long run, a robust 
Directive on Ecosystem Restoration with ambitious yet differentiated restoration targets 
that cover the entire landscape and are further integrated into the spatial planning 
instruments could, if properly implemented, make the possibility of a future paradigm shift 
in conservation policies, allowing for ecological restoration to lie at the heart of the decision-
making process, a reality.  
 
Time will tell whether the policy and regulatory shift towards ecological restoration will 
eventually be able to transform the outlook of our Planet and truly reverse the ongoing 
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biodiversity decline. The mere fact that the road towards full and effective restoration is 
filled with hurdles and difficulties should not render us complacent. Quite the contrary, it 
should render us more determined to further implement the shift towards more effective 
ecological restoration of the ecosystem mankind has damaged in the past centuries.  
 
I conclude by quoting Henry Thoreau: 
 
‘As a single footstep will not make a path on the earth, so a single thought will not 
make a pathway in the mind. To make a deep physical path, we walk again and 
again. To make a deep mental path, we must think over and over the kind of 
thoughts we wish to dominate our lives.’ 
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